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"I)e fe ;ndari1.") ,andl in support alleges as ffillaws :

] f . NATURE AND BASIS OF' AICTION

l l . This is an action fai r : false advertlSing under the Federal

LE i3 , AIL021304 I! I 159v2

JUN J[51 Zf~ pjj'

Plaintiff,

v.

,ME, WALKING CIOMPAINJI

07

PLAIN'C'IF']F'S VIE III FIE 10 COMPLAINT FOR
] [ ] \!.]f lU~r~1(-'Z']f'V1: ]2 1;~L,] ' l ~F AND CI .A ,M,A, 113 ] S;

(iR:O[JF', ]f 1q{; . . ( ..<Torxu ny Bahama

Group" or "]Ph'i tifi iff files, this Verified +C c»rIPhi int Jbr Injunctive Relief and

Damages ag ainst De fendant TI4F; IN'A.I . ;K:INCi COMPANY ("I'VIC" or

I.an ha.rn ~A,c;t , if :> U.S .C' . § ]l '! 25(a); traide dres,s i ns #i ingennent under the

Federal Lmlhann Act, l.'i jJ . S .C; . § 11 ;25(a); unjf<<ir rompet :it bnCuMlf, c the

Federal Lan'ham Act, 15 U,S .+""' . § 11,25(a) and the laws c>i"th{e State of

Georgia; unfair and deceptive trade, practices under the la ws of the 'State of

Georgia; and conversion under the. laws o :f' t lhe Stalte crl'GE.ar~; i ~i . P ;[~ iir~tifi~
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seeks prel ;i rn ~in ary an d perrnmeml, h1j u»ct i:vE ; rel ii e,i:, c:orripensatory, statiuto r;y„

aril plx rlit.ive danaag;es, and recovery of its reas omib lE; costs -ind , att. cOrrW-w3"

fees.

~! . Thiis Court has original jj tai isdictiimi over the; sub ject rn atiir cof

this a~c~ti~Qn, ~pu ~rsu ~~ a ~rit~. ' to IS U.S.C. § 1. :331 and :28 ~L1, ~ .> .{: . ~~ t~ 13' 37 and 13 38,

because this cAmse arises under the. Tir,,idemark Act i) f 19 46, 15 jJ . ;s . 12 '.

§ § 105 1, a ixnd L :puirsu4in 1 ; 'to 15 U .S.iC. § ] '. :332 ., this being <m action

between citizeris of4fifferent States Where tric matircr in controversy e-xcceds

the! sum of$75,000.

: ? ., 'Ibi s +C`our1; ' has supplemental jurisdiction over Tommy Ra ha .rna .

GrOujf'S state,hwor claims pursuant to :?•B U,S .C. § '136i' .

Ibis Court has personal jiUflS d 1c'hC1I1 over Defiendwiit betziuse it

is c:iamemitly tramsac'tirtg ~>i~:~i~~ r i f, :~ :~ i nn and iis~ co~rnnnil;timg, Ito~~ti ~ou~~ s~ ~act;~ in this

State and District .

Al, Venue is proper in this ]Cl ist iric . t pursuant lo 2',8) tJ . :~ . ~~ . ~~ 1391

b!cMuse ~-i -SubstwilL ia1 part Of'the; events or orriissioins, ;givi»;g rise ito the di ;inas

occurmid iri this District, -a,nd. l becamsE: Defmdf amt is subject to pci,sciruill

jurisdiction w il,f iiri this Dimri cit.

'~ -
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11. rrITF , P ,a .RTUES5

5. ]'ha i ; riiifi f TQrm.riy Bahama Group, Inc . is a ]3e;laware- c,oij)or, aticm

with its principal pl ace~ Of bU si»C; sS in SeaRlle; , W.AL .

6. oie:fe.rudant The Walking Company is a C a, l iiEorii ii << corporation

With its 'principal p lact{of'bxusincss ins 'VVestifake-, CA . Defendant c ar, b eg

served by service upon its r ~~gi .3j~ e; re~d ag;E;c1 ~r , ~A. ritrto~ry J. Wall, 121 Gray 1 ve~ .,

Burlbank, CA 9136t .

III. I '4M"TCfA L ]3~~ ~C.1K : 1 ~ROU;Nf1Dh

]'.acts ]Zrgair{d in gy; Tommy ]B.alharnac Group aindl t'hc'TOIIYl II Ii;y ]Bai h .annalD
Brand

T„ Tcouny Bahama Group is in the business of dcsigrd rill and

rnark:e.ti»g casual s~ p~~, rl; s,~vear, clE'IZ 1 1S'17, 5~1 ~V1 :C[1 ~u ~F e;ar, ~~+~ ~c ~esso ric:> ac rid a eornp lae

home fu~rriishing;sco1lE:~~1~ ia~ ri . Siirir.c. at ]L e;as t as e:arly, ~a s 1 9192, Tommy

Bahasna Group has used dw- ']71Dlv[NTN' B,A,HAMA$J TA,-H ., in comicctiork

tivi 1tti its v issc:a ll c- i ; s llcuw -iinsp ii red men 's and mrame-rn' ; , apparel and acc:E .•ssories .

73 . Since. 15192, Tommy F3ah arna Group has E,n 'jo;yed', b e ;m&nd{ou rs,

success in, the rnarke ; t Filace, . Over the last dlc c :<ide. , F'Iaint ;i l'f'has accrued owr

$2 billion in sa1 l.. :; (if ;g ooch sold uridc,ir the 'T 'Omw( ]BMiANi,A,CD Mark. .

9 . Based oi n the t.ream.»d ot:s success that thesCTOMMY

]3A'FLA, I V, [AG apri2ird items enjoy ins the 1rMrk:E : l :j)lacV, l:ri E,'l'i~ 1 lv[M'Y'

]3AUi.A, lv[ ,A,4D line a f'jpnDd Lu;t s has 1)ce n expanded 1;o i includ e,,a " l~i f~st,line

- :~ -
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afiisla nd-inspired inie-irc.h anClise, such as faotwear, swi rRview;, wallets,

watches, be:ddh1g, e.yerxear, i:ra € ;raru :e :> , person[ al 1 care products, borne

furnis lhi j lgs and Outdoor farnishijigs .

Facts ;F;ej;arilii rig ]a l alint ii ff' :s l)ev° c r Zopme-m t o ff amd ]Rights 0 it l11e'COmMIly
Balfa nria Tr.wde Diress

ll la . To furthe r promote the, TOMMY BA'E:LAR[AO braind', , the

"' li i Fe,st,yle"' line o f' ii sland••inspired imeir c :h ,anClise arid die products o i:fereel and

sold by P'lAntiiff ; Pl ainti iif'ideve; loped rind p-orrio ltE ; ci zi distinct ituncle dress ; in

its adve ;rl ; isin ;g and pronlot 'iot1a1 materials ito tI1St1 1Il 1;ui,31'~ t such Ir~ <<t.e ~ri ~al ; > arid

id'. e: rit . ify 1?la ii rit .iffas dhc sota 1r c;t, oi'the advertisernerits wind prodUc,ts .

11 . P' l ailn t i; ff's trade dress c;onsiists of t he fo'Ilowi,ng, e CerriE;nts :

a. Adverti.SCITW[ItS and promotional materials ;

b. Featuring n7odEe : l ,A,tidreror C; . . L,ucclhesi ;;

c . Wearing' i ; shuid-ki :>p iire ;cl 7'C)N[1VfY BAHAMA$) brand

casual ~c l u~ktzii r ~~; ;

dL . In. ; i sla.rui,, coastal or tropical settings .

(The above trade dress shall be de .sA .iriticci 2is, ow, "'fornmy Ekahanm Trade

12. An iimpoirl :aritt element of' flic, Tommy ]3 a1NUria'3'17ade. Dress is

that model Andy Luc:< :hes'i is featured therein. Tommy ]Buiharva Group first

- it -
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displayed ;Mr. . Lax-c'hesi'> image in c OruIectiiOn With TCljviNZY I3Afl[AM:AO

pro-cluc :ts, on -or about February 1, 19198, in c,orin ecli tiort with the Spring 1998

seasa i ri . In 2002, Mr. Iaia .cche:s l ii11 ~d 'T'orn,rny ;El a11ama Group entered in to, an

agreement, pursuant pro which Mr. L,ix cclhesi agreed toy ;model exclusively four

7 'ozi»my Bahama Group, an dl its rellatecl cc irnpmu e :s .

Facits Ttcgairdi ng'P' l .a i :ntiif#'s Advertising and Proinnotion of the
Cormmir flahvinnia Trade Dress

'1 : 3. Since: 19,98,, ,and in furtherance, cif'the df:ve lo ;pnnent and

promotion of"I'C)MMY BAH.A, 1vf,A,O products and the Tommy Bahania

Trade ]Cire, s, s, , Mr. ]Lvi c :chcsi and Tommy Bahama Group have collaborated in

undertaking p hcrto shoots iin the Bo'lloNvi ng, locations' :

• Spring 1.998: T1 ,a ;pl~~ ;s „ :F' I.

+ CSja ;ri ,ng 19!9 : Jamaica

•Spring 20001 : Martinique

~~ !Spriing 1001 : Hawaii

4, Hci li day-2001k C'rairieston, 1&Z"

•• Spring 1iD0~~'. : .i~3~nta Barbara, CAI

* F,alll ,2GU;? „ ]New, Orle- ai rts, ]LA

ol Spring, 200'.s .: Harbor island, Bahamas

o Holiday 2;003 : Jamaica

1151,
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o 4.q Spring '2004 : Mexico

41 Holiday 2(IQ4 : Mexico

4P Spring 2005 : Hawaii

41 Holiday 2,1005 : 'Ehrmaii

+P Spring 20, CIEi ,, .St . E3arl: , West Indlies

4D Spring,20107 : Italy

1.4„ Adweaisennents i:e ;a tur i,ng; 'TOnA :PAY ]BARANIA(D products. and

the Tommy Baliann,a Tr ,ad.e ;C)rE;ss utilizing images ft0m the above photo

shoots have appeared in a wide variety of publications, including, inter lia,

Yachi ti n , g, Desert Living, Town & +C'o~a ~ ntI~; ~ ,, ~~'; 11 ni1;}' F~ ~~ir, Wine 5~~~: ~~ ' k~~tc~i•,

Travel & Leisure Golf, F'sSquire;,'Vo,gue , Men ' , 5 Journal, E lle I)ecor',

Aric hiitec,l:ura l Digest, Cigar Aficionado, Food De ;Part iXrl .-S „ and E se-St

I, iii e , with the estimated circulation o f ' :>>a c ;h advertiise: rne ;nts at over E t (}

million. (F;a c a,mplc,s ci1' phcitol;rOphs displaying the Tommy Esalhanaa'Trade

Dress arfe attach-ed at E:K:hilbii: A hf.rv-to).

:L ,S . In addi t i on to advertising the Tommy :E<<~hama'Cr,ade : C1i•ess, in

publications 'wriith +QVe :r ~60~ ir~~ii~liion ini ci~rc;~ .~'lation~, ]? .~aiiritiff also ]has i ;e~~~t:ure~d

the 'I"o ~rri~r~y ~3ah, a~ rn . a~'T'rac~E, Dress in. .a variety, ofolaier advertising and

promotion materials, including, Intern-tia.- point-of-Sale- displays, including

counter cards, pos ter, ,, ancd postcard's shown ki store s featuring TOMMY

-ti-
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BA]HAM.AD 1'ctativear, apparel arid o ther go ods; mailers sent bY retailers

such a s, Nordstroiri and Mac:y''s ; on the Internet

crn billbo ards in various, loi-Mtions preceding store openings ; throughout

Tommy 13ahama stores ; and o Yl tel l.-vi :>i Oci COITlmercials,, such as during the

broadc asts cif the Tommy Bahairria (:hall E, ,z ;ge ifE:atured on CE1.3 and in re lated

tel cv i, > ;i on prommu}lt ictns , and 'viewed by te ns Of Millions o f',v iemmm-.s . (F:acce-Tu,

from Plaintiff's websi l te, :u~nNtiv 1:ozr irn~ ~b~~lk~an~a_c.i~n1, , f~at~arii r~g the; "I'onnuriy

Bah<<na"I'radE; Dress, are attached hereto at EXhibit 11),

16. Plaintiffhas incurred considerable expense to market and

advertise the Tommy Baha,ma Trade Dress . Plaintiffbas expended millions

o :f elollar,s zidv ~ertisi ing ; ,and l prorno ,tiii;g the, gpod s sold under the TOMMY

13AE-LAIv[AG, mark and tt-L E: Tommy B ahctin at' T'radc- Dress,

17' . Because Of thC extensive advertising and pro IrLol : io, ri O f' 1rtIC.

'fo,rnrny E <ah ,ama Trade Dress to a broad spectrum o f consumers over the last

decade, and -a15 denfu> >nstimtecl by over $2-61billion in sales of TOMMY

]B ~A~-i .A~IVLAC~~ gc r c~i~ ~ s ;, tl~e'Co ~rnnny :El <<h ~ ar~z ~ ~ ~['r~ ~~de ] C~c•e~ss ;has ~~auned',na~ tori~~~t~~

among; the plarc'has> >ng, public. and is idi s l . in.c. tl;y associated vvii.ri F'laint ii i l"aind

its goods sold under the ~rc»Nsn4)" BAFIANIAID mark .

1F . . The Tommy Bahama Trade Dress h as'beeri used by Plaintiff

continuously since its introduction alimost a. decade a,E.,,o,. it has great value to

.. 7-
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P ' laiinti ff, arid is used b;y l? l aii rit .iff to distinguish, :Pl ,ainlri ff rind its goods from

thos e o f crt.rie, rs .

'F '~ ic lfs, Ft ~e~~ar~d ii niz , I "' Fi_~ 7~ ' ll ii~zg{C'c»rr~~ar~~~~~mdl It~~ Unlawful ~ ts

] 9. ]ri proYnoti ,ng; the scale Of itsTOMMY B P L]HMr1MD ~ ;+~o~l~, and

the Tommy ; E<<thama Trade lElre : :, s, PkflrktifJFVVlDfkS through authorized

liic;e;nsce s„ orif; cff,uvh ;ic ;h is Phoenix Footwear ~Ciroia;p, Inc . ("]'hoe ;nix."), Which

l ii c ;E .nsees such as C)elfemidar, i t to offer and sell

F 'la i nt; i1l' s golods.

2.1) . When prornotiing,' I'OMMY ]BARAIVLA,CID products, l ilcernse;e;s

arid retailer's are prohibited by F'laimti: ff i:rorn using Plaintiff's advcmlisiinjl,

images and pnonnotional materials, including materials comprising t he

7'onvary l3ariauria Trade Dress, W promote products and services mit directly

a,ssOc . iated wi th P 1,ahllt iff,

2 1 . The, Wz i l kin € ; Company i s Fi retailer based ;i n ("al ii f'O Yriia Offedrig

foiotwear and related goods zit re-tail locations around the couritry, including

at several retail llocm't 1CFT1:> in the Atllcu ita, Georgia area. Through ~'1a iint ii f~'' ,~

rLUllc>>riz:C'd licensee, Phio m ix:,'CNV(: began offe ,ri ;ri~; 7C ,C)]~i;MS' ~3 ~~]H[~~r~Jf~~~~

Phiiriti,fi's goods axed theproducts for sale- in sits stores, mid displayiripp

- S -
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Tommy Esahanna'T''rade: Dress in its stares and, 1 through its Internet site o ,ri car

~ibotit'.Fcbrtuqr 2,006 .

22. Plaintiff' authari ;zed :GE;R.ndant t o use ;Pl ,ai nit iff' s, Spring 2,007

advertising and proimotional materials„ including imaterials empto3( i. rtg the

'I'o irimly B ,a :harna Trade U:ress,, but only tothle eXtent that Defendant u sed

;s-uch materials Solely, in the promotion ii)f Puairiti,fi's 'TO:MmY 13AH.A,ZviAG

products . (F.Xan]ples c o f'iffi+ : rnateri alls, crapl o , yi ;ng; th+a Tommy B cl}1a 1CC1a Trade

~Dress for ixti lization during the Spring . 2007 season, for which perm 'i s .>ion

vv,a ; s granted tai :C)c ;fflmd ant, ac re; shown at El,' ~lhibit C) .

1! :i , On car ab out: lune 5, 2007, it was ~~i :>c,~~vered l th ,~t'1' 'NIC, was

using the Tam ray, Bahama "Cr,ade Dress in an impermissible and deceptive

nnan~rs~ :~~ . ~~i3r one, 7''MC, had created postears using ciric c)f "Plaintiff's

ac lve-id ;iser~aent s c;oin t aiini rig the; ' T 'c»rIt n~ }F F3,~'ha rna 'T 'radle ; L) ~rt . :> :~ W ~lldv e. rt '.i :~e:

Defendant's mvin products and Pan'scul ,arll3 r, ;C1E, iff:n idanrt added tlMt

to, the poster de -scri l b in ;g ]CFe 1'end ;a:nt' s, ciwni,g,ivea.rvay ;pr,onno ~ ti oin, displaying;

I)efenclalzt's, own l . c)gia laid over top of F'la, i ;nt;il:f' , s Tommy 1Bahairria Trade

Dress, and promoting Da :fE.ridarit.'s; holiday sales . {+CC)]7 :lE ,s cif"I'1N'C~'s

re: fe ;rencf; ci advertisements are ; anac; lwdd hereto tit, :EAt ii bi ;ts Dan, cl E).

;z 4 . D.-De»dar.It . 's advertisements ii ;s 'ixig 1'.la i ritif r s, 'I'Osrirn13F 1 3 ,3 :harna

'['r,ade~ Dress have been displayed at Defendant's we bsitf, (a copy fixhich is

.9 -
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attached hereto at ]Exhibit l7 ) ar1 ld, on, info irm atiim find bellief; in DE,15em3ant' s

s tolreifrcitilFs , .

25. Further, 'Plaintiff learned arid represe r its on ii iflFort ia4i ti on ,and

belief, that Defendant has used the T IJ:[Il ]CYIy I3ab«rnia 'Trade Dress on the

cover o f']Glefe;rida:nt's own .prornotional c;at:al og;ue „ which c,at:ado€>«e

advertises the products o' irian;y trawafacturE.rs, i ; nc,l.ud ii rig c.o171p,~ 'titors of

P'laimtiiff:

21i„ De:f-e.rsda ;nt '' s, i 1mpIMrrii, ss, i'ble use o 1'the Tommy ]BFaharna Trade

Dress i:n 1 rIM, protrinl:i0r. k of'i i ts senw i; c ;es ancd goods, i in the pub[iration. Of its

catalogue, and otherwise as described herein, conveys the faflse; i rripirt :ssion

that Plaintiff, the 'l,onurt;y Bahama Trade Dress, and the TOMMY

E3,A,la~WAV brand, are affiliated wilh, co nrie;c . terl to or aiss c oc, iated', with ithe

g;oolds guld serliic,E ; ;; O'DE:fi,ndan,t, arid that De;feridaint has authorized the

Tommy l3ar<<uma Trade Dress and the TIDN [Nn' B.A,]I:AMAD brand to bl e ;

associated, with. DE.iFend.ant and its products wild semitiicE,s .

27. D f .flen,d .an.t 'S acts described herein have daima i;ed ,andl

irreparably injured Plaintiff » d flic: goodwil l Plaintiff has developed, apt

c:onsi delrab1E; e.r:pelnse, in its 'T'O:MMY BAFi .A,lviAR, brand and i;n the Tommy

Bahiam a'T'raclf, Dress .

. La .
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Facts Regarding the- Irreparable Damage to Oxford Industries a rrci the
'Need for ]fmirned ia t i;lr~ iynetiv~e ]R .crlie' f

2;8 . With, du e; Promptn.e; ss upon learnimg, iDf De fendant's; illicit

;ac t ii`ii, tieS„ :P' l aiia t i. ff'di.im<iinde! cl in imri1t in€; that Defendant i,m»if;dial;e ; ly cease

and desist fiOna the use oT]Plaiinl:iff° s i1d .VE; itis i;n ~; and pronioticinall materials

in comn.ec;tim.mrit;h the oi"fe ringamd, ;s ;a : lE, Of ;goIcKJ ;; Uld services Of any other

Person m' entity - tli ;a:n Plaintiff. (A copy l' ]Pl aii ri l: iff" :s cease: andIdes-ist letter

to Defendant is attached hereto at Exhibit F),

29. Defendant Ivas refused and failed to emiply fully. 'with

F' lai nt iil's deniands, such thia t Plaintiff end the, goodwill i t bas built up in its

1'C)N[M'Y' F3.A,H:AI1n AIJ brand and in the ' Tbrnrny Baliama Trade 'Dress is

ti re : iril ; r<<irrnecl, which tiartnwiill c, cmit inuE, ais, long as such use is allowed tea

c :ont inuE;, Monetary damages will not ithe hann to

P1.ainiti ff.

W.. ]PL,A,][ 1~ '][':I ;F ' ~?'' ;a I ~']~,A~ ]f 1ViS; AGAINST ]Q~ I~F"1Er1:Cf~4 . P~I7C

(;ipllU'rJ7~ I : l~,A~]L~~]E .AID~ ~~~;]R.' C'IS~ l;rv(~

: 30. P' laint ii ff' Ize :r elby ;iric.+ a~pamtes th e; allegations set follh, '111

p,ara;gr,a ;ph~ s, 1 t1hrcna ;gh, Z9 abcwe„

, . I 1 .
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31 . Defen,ck<mt's im ii sL i s f, ofttie Tommy 13aliarrO Trade Dress as

described herein is fa l se. and misleading under 15 jJ.S .12 . ll 125(a) .

; C1e. i fe,»dant'S use of 1a ie. Tommy ]Ba rllarruf'1, ilide Dress, tivi t ri additional tex t

and iirr< < ~ ;~~s ri01 assOc : iated mrith ]P l a'i xi l:i ff„ as postE.rs, on T)e finndaxi t's

sirorE :i7'rctn l:s and iri coinnec ; tion with ]Cie; i e ;nd,a nt '' :> cata loguies, deceives

con istiir,i e ; rsancl h as lthe ongoing capacity 1;o deceive e 0ti SIamCIr;>. I7efenxlarrts '

,act: have had and w il l contin ue: to have .a materiall effect can the p urchasing

i dec i s ioms o f c ;on . >> a mcrs .

32. Such acts are hl raid affect i rit erst aar E: c omun erc e, and ]? I aiintiff

has lbeeri and is damaged as a result of']DE; ie;ndant's false adveltising, which

damage vvi11 continue unabotedL -u nti l enjoi inedl .

C'OUNT' 1[ ][ . . 'F'RA'CFIE DRESS IP1F'RINC. 'EPV' [ ErJ7'

? •3 .. 1'l aiirit. iff here .by i n. c.ozpc> >rates, the allegations set firth in

paira .g,r a rphs 1. through -3 2 above.

? f4 ,. lale f erudaint has i ;nfrii ri l ;ed ]P1a ;1I1fi ff '.s rights i,n and to the Tommy

E3a'hanaa'Trade; T)rf,.>-s by virtue niE its actions described herein, ari d pursuari1t

to lS U.SI .C; . ~g 'l 12,5(a) . De fi:mda,rit's use, oiP the 'fornrny :Elahama Trade

Dress, with, ,a ddl it ii on,a l text and images not associated Nvi lth Plla i jnti ifl, as

posters on DE .i7enidant's stOrefi rant :> arid in cOnrif,c,ti ori with Defe-inda,r i t's

- '. I ;t-
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catallogues, materially alters ]P l aii rjl : iff 's, ' T'c»rL cr1y Babarria Trade Dress and

creates new lr<< rgcs that are c:on ;fu : ;iiri ~ ,ll ~~ similar to that dE,p 'i c , l.eddi c , l.e.d in Plaintiff's

' T'orrir11y F3 a'harna Trade Dre.s:> .

3 `i . The :f~~~~~ r u~ -E :,~ a ~ f']PI,~ ' iiilr iff' .; 'I'o»i 1r I~r F3aharna'T'ra. c~E, Dress are

prilrUiril;y non-functional .

3, 6 . P ;l 4i i ritifiE's'I' ctm my FSalham a'I'rade ;Clress is inhere.n t : l; y

di si tin c:tive, or it has acquired seco n, ckuy meaning by virtue ofHainfill's

extensive ,aldvettisirig and proMOl ;iori of the Tommy l3ar<amo Trade Dress for

nULx,jy a declaide .

.•'7 . . l'l~~ ~i r~tiff'l,~ ~is~ been and is c~ ;~,ma ;5ed'~ as a result c~f : C)E~ iff,n ~dan ~t' ,s

tradic dress infriinj ;1,-mc .nt;, vrll i s,h dairriag e will continue unabated until

enjoined .

COUNT III : 'Cf]\ f l ?,A~][l~. C,i01jV[P'T 'T]['C 'IOrT

38 . ]PI ,a' itll, if~'IiE,reb;y i ncoipDratE,s the .s+H foirtl'n in

p<irag~~~iplhs I through above.oabove.

DE;0exidants' actions C-OnStiftlte whir competition inider 15

jJ,S.C" . 2t 1, 1125(a) and the common ave oiE tl i e State of'13reorgia .

40. De-iff :ndant's tt sf: of 11111 .- Tommy ]Batharna']Crade Dress, with

additional lrfmt and images not associated wii th 'Plain'tiff, as posters on

- .13 .
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L)efeinda ,rit's storefronts wi{d i i rt connection with Defendant's catalogiaes

materially alters Pht i riti ,fi 's 'T'ommy Elah.ama Trade Dress and creates fIC."Ar

hmages 1.ha t are c :o»fasing l ;y similar pro that d epicted in, Plainififf's Tammy

Bah am,a Trade :C) vss.

4 IL The feamirE: :> co i' :Pl,aintiff's 1'0aimy Bahratiaai"i'racle Dress are

pri rria r il;y 1Ion4ur i c:ti 'on a l .

4:>_ „ ]'lai ,r lt.i ff's,'I'orrir 11y Bahama'rradc Dress is inherently

distinctive, or it has acqpired ,sI.-COnr cl ZI i7r meaning by v irtue. o:f F'laint 'i i :f's

extensive adve;rti ;>irig and prc>Mol :ion of'1:trE,Tomim,y ]3a1-UurO7'rade Dress for

nearly a decade.

4:f„ De;fertciant,, by,its ,actiicans,, wiillfiflly has cireated a Likelihood of

corilbsion in the marketplace .

Q4, l'laixiiifi f has been and i s damaged as a result c~1' :C1E. i ff .rndan~ t', 5

unfair c :otrspea t itiian, which damage vr ii ll continue mn, a 'bated until e nj oi»ed .

COUNT ]['V': ~~1: C) :F:~ ~~ l[A ~LIjVYM[ ]Z & DEC.'lE P 'T'I NIg 7CELA, I aE1
'1RA (:'7'][C.' 111S .AoC ;~[''V']:{)I1,A.'T 'IOr1

45 . l'hai .ritifi f he;ret~v inrcfcporal:es, the allegations set. forth in

parag;raplis l through 414 above.

- ]A -
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46. Defendhan ts ' actions described he re : in~ coristitut .e r urdair and

deceptive trade- practices iv it l li il the meaning {of ' the; Georgia s tat ute

prohibiting uzi fiaiir a :ndl,dec ept .ive trade practices .

47. Deleridharit"s, actions were done willfully aml recklessly, and

'wii; th ou1t concerti fbr ]Ph'intiff'S rip ;lh ts .

q'r8 . P:[ain ti ffhats beeri and i s damaged as a result cif'Def'eridant's

unfair guid decepti ve, trade practices, which ckur,iap-. will cantin ue unabated

uriti ll enSalinecl .

+C;OTJN'T' V: C;OIVVE'.]R ',S 1[ i0 t1V'

49,. 1 ' laiiraiff hereby i nc;c»paral ;es theu a ll eg,atians .>E :1 : forth inn

para .€;ra iplis 1. through 'E 13 above.

! ; (} .. De: femdaint ''s actions described herein ccrn.s t . itut E : e oriver ; s ii c»i

under the common haw of a:hE ; State of Georgia . Defendant 'ArI•ci r> >;fiu f lL }r arid

r1t~ r,j r1t~ r,Without ~USt i ; fi ~~,ati c~n has rni .~ , ~lppiro ~~rriat e~~ ]?1 ~~ ii rft .iff' s , in't E , llecbual ~arop{ ~

inctudi ,ng; the. To rnnly ]B ahalma Trade Dres s, for ;its c) vm use „

; i : l „ l' haiintiff hzis been ar ld is damage dl as a result ol"Defetidarit's

roriversii oit;, which d,a:rri ;a;ge will ec i ril; in vi e: unabated until e n; jo :i ried .

- ; ! : i
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IV'. JURY' DEMAND

F ' la i nt ii ll"T '(}Mr/l Y BAFi.A,rv [A GROUP hereby, demands trial lby' .Jxjri,r

Of all issues, raised in ith iis Verified C-'cim iplarint .

]PFZ .A,'Y'T R FOR, RF., IAF'.]F

N' VEF:]REIFC) :RE , b3r virtue o , f I)efeindaxit's unlawful 1~ojnduelt as alleged

iii C'miryt .s :[ through `J ab ovC, : Pl ~a iiiItif'f;, "I'O A~i rJ['Y' ;Ell 4 l-UL1ti9 pL GF:IDiJF',

re:>pectflullly, prays that :

1 . The Court enter j ucl l ;)7if,nt that De fenx lajvt, as 4i result o f 'iits

l u ffl avvFul conduct„ has :

rt. E;ri ;~age~ci in ;fal ,se, adve~i ~ti~~ i r i g in , vi~~l~~a: iori o~ f'1 :~~E. ~~~-deral

L anha iri kc 't, 15 U.S .C. § 1

b, infringed T~~~r~f rv [ 'Y' Et ~A 'I~~ (iF :+;~1J~F' " :> rights iri i ts,

'Cornnay, ; Biaha,ma Tra de Dress ;in violation of the ;Federal

L anham Act , 1 5 U.S .(:,, § 1 125 i,a;l; and

c : . engaged in unfair comif)E,t: it iio zl with rojVumi' BA1HAMA

GROUT, ffiv iolatiori of die Federal I,ainhalr n Ac.1:, 1 5 USX..

2; 11 :25(a) and the common law o iFtlhe State ol'Gie-orgix;

cf., engaged in unfair and traide pr~~ ~ctic. e:s, under

- 1 . Ei
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e. camimitted c.anve , rsi lon in, violation o ;f'tlhe common haw of ' 1.rie ;

2 . . The Coiant enter a t ~~ ; rtij~?orar;y?orar;y ~-E ;;~trai jn i~Z; ~ order f~rijio i ning

Defendant, and each o;f il t s, divi ;s ii oirs ,, re lated ec~er~~ pri»iE,,, dfic:ers, directors,

3ge r lS.S, s@' Y-wm llt ;; , E .171j] lO.ye es, and all thc*;E: persons 1 1 1 c 1);I1C e' I't C1l' pa, i'tll ( : 1r~i ttUDn i

With the:m ;, fi rO;nl ut. iliz : ing, the TOMMY 13A'FLA .I'V[AQD mark Or the 'famrny

Bahama Trade Dress. 111 ii11y IrIa1imer than in the offering and sa l e ()f

P' Iai i ntiiff ' ;s goods .

3 . The ~Court enter a ra-elimir<azy arid, ithe, rea fi :e, r, Ix.-ririanesi nt

injunction, enjoining :Defindart, a crid each of its divisilms, related

CCIII'] p flll l lf':i, I ) f5C 'e'I'S, C l11'@C tiDI'S, agents, ,s E'I va 11 1Cs , !',171]) lO;yeeS, arid all thc)sc

ri e;rsoris inn concert or paa t:i c.ipeti,imwi;th du. im, : fi -If]

a, using ar authocizi ,ng; the use ct1' tlze 'Cornnny Bahama Trade

Dress, or my reriro ducticm, co urit.erfei t , e,o :py, or cN)laralalE :

ii rn. italr iori thereof, i n ainy, :fi xnri , + 3r in s any naan. rtE; r, except ire

direct ca rmE,cIit icavvil.ri the offering and sal e i) f F' lel imiifi's

TOMMY ]BARAdVIA(D 'pro ducts ;

I :0 . Otherwise lun ifai :rl Ly ccomxfE,ting with, injuring the business or

irE . j?ut, a'tiati cd; oar dmnuti ; i, ri€ ; the OcIoci W ill Of Tommy Baliama

Group in any rnarmeir; ,andl

- ' I ' 7 -
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c. ciffiei-M.w- fal,se ly ups being

rcIrunecW~d With, sponsored b ;y, car .ass {odat (,d with Tommy

Fi,aha.rna Giroup .

4. Pursuant to Section 316 eif the'I 'racle ; cri4ir •k: Act cd' 191416, IS LLS.C' .

111118, Deferuiaint .> te direicted tco d eli ver up to, "Plaintiff for destinicticori 411

items„ ad l rretl i ~ 5 '1T1g and pri3 mot ii c>n a'I nnated:als, signs, busl itie ; ; ; ; utrcl .. and all

other materials which bear the 'T`ornrny :Elah,amn '['r,a ide Dre: <. ;E ; in ainy form

other than that ea .p 'I ic . itly a uthi c n-ized by Plaintiff, together mrit:h all plates;,

MOIc I :>, irriatrices and other means c i f'inaking i3r dupl ii c;a ii;ng; the~ .;avne .

5 . Punsuant to, Section :35 c)f th. e,'T ' ra, dENri<<rI: Act c>i' 1S14li „ 1 S LJ„S„C.

§ 11117, an arr+n ritimg, The had andjudgment be rendered against Defendant

iFor the riAits, gains an d advantage derived from its mn •cmgfiu l ai c ; timsand

tl ,9uMIgPS sm:>t ainecl by Tommy aherna Group -x s zt result cifDE,iEe ;n{3ant'S

with ; ;loch amounts to be trebled w; provided E>v law because iDf ffie

1u%,illl :ul and deliberate, nature c)f Defendan't' ' s, actions' ;

6 . Defendant be. ,req uired to pay Tommy ]3a1- <<uria (i:mup actua l

~danna~;e ~ s , , E: ~~lhanc ,exi cl~uri<<g~~ ,s „ and punitive damages in light oiE tl il e wi1 3l iul,

i izl:e:nl: iorial and predatory nature. ofilt!; actions, in excess 4)F$75,000 ;

7 ' . Pursuant to, ' S ec;tion :35 Ofd[(; Trademark Act of 1 946, 15 ZJ . IS . C' .

§ 11 ]l7{~~; y, :Cf E,ifendant be. required too pay 'Tbmmy Balha ni a I34a up both the

-t 8 . .
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c;o .;tS{of'this action and the reasonable W1 :oc7iE,;~,a" fees'T'ornrny Bahama

(3roup has i ncurre d in connection ivi tl1 this action; and

3 . The Court grant Tommy B aha rrna ~ Ci t-oiap such other and i :tulhe. r,

It I iC. f as the Court dee. m,s j ust and proper.

- 19 ..
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Ncitaqr Public
My (:OIZ'1 i1 1 1ISS 'I C I TI CK~~~re ~R~~'T~9

6~,49 gait
00

~

'Vl',1ZI;FI ,C')1'T' 1 ON

F'erson ,d l,y appearing b, .f ;ci re zne, the undersigned c i ffi cer duly

ku'thOli:mc3 by fa mr to administer cafts, MARY

M4io, IMing du l y .>ivoria„ states an cidh that the ;statements {of fld

aant<< ined in the Vvified Complauii : ive; tme and carrect to the best of her

pe ir:,c iria l l :ri crvv lledlg;e »ici upon [ iLdbinTatiorl and belief .

This tlia 150' day of June, 2 007.

MARY' : tiLAP:GAHET' ]HEA'T"C}]V

Syrova I. co wid subscribed b e; fore me,
2 20
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R:E : :>pec t flii] L [y submitted, this 15t ;h day of June„ 2CI07 .

Rob~rt I. ., Led
bolxlee{xE Ek1stOn .corR
Georgia Bar Nfo . 443978
C;lharlf;na Thorpe
criErrlen.a~ .'C lUDi jpe (i z!fl l StiJll . iclonn
Georgia Bar No . '1609;>4
Ryan Koppielman
rya ri . ~ c~p~~ e l irt<in ~~r7,a l,s~rc~n . c ;o~m
Georgia Bar Nb. -428404
ALIS'Tt}'N & ]BRC),LI,1P
1201 'Vlt ., Peachtree Street
Atlanta, ( .3ecoz'€;ia. 30"f09
(404) 8P~1 .- ~~I) I DO~ ~(te:lepliane)
(404)

Counsel iFor F'laint ii l f
TOMMY BAHAMA {3RiCI1J'F', , :[]'sic.

..21 .1
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