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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

TOMMY BAHAMA GROUP, INC.

Plaintiff, Civil Action No. 07-CV-01402-ODE
V.
Judge Evans
THE WALKING COMPANY
Magistrate Judge Brill
Defendant.
THE WALKING COMPANY,

Defendant/Counter-Plaintiff,

TOMMY BAHAMA GROUP, INC.

Plaintiff/Counter-Defendant.

THE WALKING COMPANY,

Defendant/Third Party Plaintiff,

PHOENIX FOOTWEAR GROUP,
INC,,

N N N N N N N N N N N N N N N N N N N N N N N N N N

Third Party Defendant.

THIRD PARTY COMPLAINT OF THE WALKING COMPANY

Defendant/Third Party Plaintiff, The Walking Company (“Walking”), for its

Third Party Complaint against Phoenix Footwear Group, Inc., states as follows:
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JURISDICTION

1. This Court has original jurisdiction over this action pursuant to 28
U.S.C. §1338 because the plaintiff’s underlying claims purport to arise under the
Lanham Act, 15 U.S.C. §1051 et seq. This Court also has supplemental
jurisdiction over this third party action under 28 U.S.C. §1367(a).

THE PARTIES

2. Defendant/Third Party Plaintiff Walking is a Delaware corporation
with its principal place of business in Westlake, California.

3. Third Party Defendant Phoenix Footwear Group, Inc. (“Phoenix”) is a
Delaware corporation with its principal place of business in Carlsbad, California,

and does business in this judicial district.

4. Tommy Bahama Footwear is a division of Phoenix.
FACTUAL ALLEGATIONS
5. Walking is the nation’s largest chain of stores selling comfort

footwear. In its stores, as well as through its website and catalog, Walking sells
nearly 50 different brands of comfort footwear from manufacturers located around
the world. Walking derives a substantial amount of its sales through mail-order

business generated by its catalog and website.
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6. Phoenix is a designer and manufacturer of footwear, including
Tommy Bahama brand footwear. Phoenix and its Tommy Bahama Footwear
division are the exclusive licensee for Tommy Bahama brand footwear.
(Throughout this Third Party Complaint, Phoenix will be used collectively to
denote both Phoenix and its Tommy Bahama Footwear division.)

7. Phoenix actively pursued Walking to help build the fledging Tommy
Bahama footwear brand, and to market and distribute Tommy Bahama-brand
footwear in its stores, through its catalog, and on its website.

8. Walking was somewhat reluctant to do so due to the brand’s lack of
presence in the comfort market, but eventually agreed to a “test-run” in February
2006. Following the test run, Walking agreed to market and distribute Tommy
Bahama-brand footwear in its stores, through its catalog, and on its website, as
well as to help try to increase the presence of the Tommy Bahama-brand in the
comfort shoe market.

9. Accordingly, in or about November, 2006, through agreement with
Phoenix, Walking became a retail distributor of Tommy Bahama-brand footwear.
Pursuant to said Agreement, Phoenix was obligated to provide a substantial co-
operative advertising effort, including payment directed to Walking’s

Spring/Summer catalog.
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10. As part of said Agreement, Phoenix provided Walking with
advertising materials and images for Walking’s use in its catalog, posters, and
other advertising efforts. Tommy Bahama Group, Inc. (“Bahama”) authorized
Phoenix to provide these materials to Walking. No limitations were placed on
Walking as to how it was to use these advertising materials and images and there
was no requirement that specific use be pre-approved.

11. In connection with its efforts to help Phoenix build the Tommy
Bahama footwear brand and pursuant to its Agreement with Phoenix and the
enthusiastic approval and encouragement of Phoenix, Walking used the advertising
materials and images Phoenix provided on posters and “cubby” inserts for its
stores, as well as in its catalogs and on its website.

12. On or about February 2, 2007, at the World Shoe Association
convention in Las Vegas, Nevada, Walking’s Chief Executive Officer, Andrew
Feshbach, presented an advance copy of Walking’s Spring/Summer 2007 catalog
to Kelly Green, President of the Tommy Bahama Footwear division. The advance
copy had on its cover a photo of a man and woman in a boat, one of the images
that Phoenix provided to Walking for use in its marketing campaign, which was
also approved by Bahama. The advance copy had on its cover the image attached

as Exhibit A). Other representatives of both Phoenix and Walking were also in
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attendance at this meeting, including Dan Butler, the National Sales Director for
the Tommy Bahama Footwear division.

13. The Phoenix representatives at this meeting not only approved the
image for use on the cover of Walking’s catalog, but stated that they “loved” it and
thought it was “awesome” that Bahama would receive such prominent exposure.
In addition to the image on the cover, Bahama’s footwear was placed as the first
men’s brand in the catalog.

14.  In reliance on said approval, Walking used those images and materials
on in-store posters, in-store display “cubby” inserts, its website, a cover of one of
its catalogs, and an inside page of one of its catalogs (collectively the “Joint
Advertisements”).

15. In or about March, 2007, representatives of Walking, in reliance on
the approval given by Phoenix, produced over 150,000 catalogs incorporating the
Joint Advertisements on the cover and interior pages.

16.  Once the catalogs were printed, Dan Butler again praised them, stating
“Thanks for the outstanding positioning and presentation. We look forward to
building a great business relationship together.” (Attached as Exhibit B is a copy
of the March 21, 2007 e-mail from Butler to Patrick Stewart, Walking’s Vice

President of Marketing.)
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17.  Phoenix also specifically approved the manner in which Walking used
the Joint Advertisements on its website and in its in-store graphics. (Attached as
Group Exhibit C are copies of April, 2007 e-mails between Butler of Phoenix and
Mike Grenley, Walking’s Senior Vice President-Merchandising.)

18. Ignoring its licensee's express approval of the Joint Advertisements,
given as early as February 2007, on or about June 8, 2007, Bahama contacted
Walking and demanded that it cease and desist use of the Joint Advertisements.
This communication constituted Bahama's first objection to any of the Joint
Advertisements.

19.  On June 15, 2007, Bahama filed the above-captioned lawsuit against
Walking, alleging false advertising, trade dress infringement and related claims as
a result of Walking’s use of the Joint Advertisements, all of which were authorized
and approved by Phoenix. Bahama seeks monetary damages from Walking, as
well as injunctive relief, including a demand that it immediately stop using the
Joint Advertisements. If Walking was forced to cease use of the Joint
Advertisements, this would seriously damage Walking’s reputation, negatively
impact its sales and irreparably damage its relationships with its vendors.

20. The Agreement between Walking and Phoenix also includes a margin

maintenance provision. Pursuant to this provision, Phoenix will be obligated to
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Walking in the approximate sum of $183,000 as a result of the lackluster sale of
Bahama footwear. (Attached as Exhibit D is a November 15, 2006 e-mail from
Dan Butler to Mike Grenley referencing this provision.)

COUNTII
(Declaratory Judgment)

21. Walking incorporates herein paragraphs 1 through 20 above as
paragraph 21 of Count .

22.  Pursuant to Walking’s Agreement with Phoenix and the conduct of
Phoenix, Phoenix granted Walking an express license to use the advertising
materials at issue in the Joint Advertisements and specifically approved the Joint
Advertisements.

23.  As aresult, Bahama has no viable cause of action against Walking.

COUNT II
(Breach of Contract)

24. Walking incorporates herein paragraphs 1 through 23 above as
paragraph 24 of Count II.

25. In the event that Phoenix did not have the right to grant Walking a
license in the advertising materials at issue and to approve the Joint

Advertisements, Phoenix materially breached its Agreement with Walking.
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26. As a direct and proximate result of Phoenix’ material breach of said
Agreement, Walking has been damaged in an amount to be proven at trial.

COUNT 111
(Fraudulent Misrepresentation)

27. Walking incorporates herein paragraphs 1 through 26 above as
paragraph 27 of Count I1I.

28. Before entering into the Agreement with Walking, representatives of
Phoenix specifically represented to Walking that it had the right to license Bahama
advertising and materials and images for use by Walking, including the right to
approve Walking’s use of these materials.

29.  Said representations were made with the intent that Walking would
rely upon them and enter into the Agreement with Phoenix.

30. Walking, through its authorized agents, reasonably relied on these
representations made by Phoenix in entering into the Agreement and in using the
advertising materials and images at issue, including the Joint Advertisements.

31.  As a result of Walking’s reliance on these misrepresentations, it
suffered losses in an amount to be proven at trial.

COUNT IV
(Negligent Misrepresentation)
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32.  Walking incorporates herein paragraphs 1 through 32 above as
paragraph 33 of Count IV.

33. Before entering into the Agreement with Walking, representatives of
Phoenix negligently represented to Walking that it had the right to license Bahama
advertising and materials and images for use by Walking, including the right to
approve Walking’s use of these materials.

34.  Said representations were made with the intent that Walking would
rely upon them and enter into the Agreement with Phoenix.

35.  Walking, through its authorized agents, reasonably relied on these
negligent representations made by Phoenix in entering into the Agreement and in
using the advertising materials and images at issue, including the Joint
Advertisements.

36. As a result of Walking’s reliance on these misrepresentations, it
suffered losses in an amount to be proven at trial.

COUNT YV
(Indemnification)

37. Walking incorporates herein paragraphs 1 through 36 above as

paragraph 37 of Count V.
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38. Implied in the Agreement between Walking and Phoenix was that
Walking would be indemnified by Phoenix with respect to any liability Walking
may incur as a result of its use of the advertising materials and images at issue.

39. If Bahama prevails on any of its claims against Walking in the above-
captioned suit, Walking is entitled to judgment in a like amount against Phoenix
based on implied contractual indemnity.

COUNT VI
(Contribution)

40. Walking incorporates herein paragraphs 1 through 39 above as
paragraph 40 of Count V.

41. The Lanham Act, 15 U.S.C. §1117, provides an implied right of
contribution against a contributory infringer.

42.  If Walking is found liable to Bahama for any violation of the Lanham
Act, then Walking is entitled to contribution from Phoenix for its actions.

JURY DEMAND

The Walking Company demands trial by jury on all issues related to its

Third Party Complaint.
PRAYER FOR RELIEF
Wherefore, The Walking Company respectfully prays for judgment in its

favor and against Third Party Defendant Phoenix Footwear Group, Inc. as follows:

10
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A. A declaration that Phoenix granted Walking an express license to use
the advertising both at issue in the Joint Advertisements and that Tony Bahama
Group, Inc. has no viable cause of action against Walking;

B.  With respect to its claims for fraudulent and negligent representation,
a judgment for all damages proven at trial, including compensatory, punitive
and/or exemplary damages;

C.  With respect to its indemnification claim, the full amount of any
judgment rendered in favor of Tommy Bahama Group, Inc. and against The
Walking Company;

D.  With respect to its contribution claim, a judgment in an amount
commensurate with Phoenix’ relative degree of fault in causing Walking’s alleged
injuries.

E.  All damages proven at trial;

F. Reasonable attorneys fees, both in defending Bahama’s Complaint
and prosecuting the instant Third Party Complaint;

G.  Costs; and

H.  Such further relief as this Court deems just and proper.

Respectfully submitted this 10 July 2007.

/s/ Lawrence K. Nodine

11
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Lawrence K. Nodine, = Georgia Bar No.: 545250
Email: LNodine@needlerosenberg.com

Jeffrey H. Brickman, Georgia Bar No. 080432
Email: Jbrickman@needlerosenberg.com

NEEDLE & ROSENBERG, PC
999 Peachtree St., Suite 1000
Atlanta, Georgia 30309-3915
Telephone: 678-420-9300
Facsimile: 678-420-9301

12
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----- Original Message-----

From: Dan Butler [mailto:dbutler@phxg.com]
Sent: Thursday, April 05, 2007 9:01 AM

To: Mike Grenley

Subject: RE: Images and Product

Mike- I went back into Fashion Valley yesterday and the shoes were on
the primary display and looked great. Thanks for the explanation.....You
will receive tomorrow 2 pair of Drivers in 10.5 med. Anxious to hear
your thoughts.

Regards,

Dan Butler

Tommy Bahama Footwear
360-908-5108
360-297-5008 fax
dbutler@phxg.com

From: Mike Grenley [mailto:MikeG@thewalkingcompany.com]
Sent: Wednesday, April 04, 2007 3:33 PM

To: Dan Butler

Subject: RE: Images and Product

Hi Dan,

Your product is just starting to hit the stores. It is (and has been)
planned to go up onto our primary (first) table beginning today on the
promo shift. Next time you go into a store, it should be on the front
table.

Best regards,
Mike

----- Original Message---—--

From: Dan Butler [mailto:dbutler@phxg.com]
Sent: Monday, April 02, 2007 8:45 AM

To: Mike Grenley

Subject: Images and Product

Mike- I was in the Fashion Valley store over the weekend and saw our
images displayed in the window and on the first display within the store

Page 1 of 2
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on the right hand side. Unfortunately our footwear was only displayed on
the side wall. Our footwear would certainly blend with what was being
showcased both in the window and on the display. Any chance of having
our footwear displayed as prominently as our photos?

Regards,

Dan Butler

Tommy Bahama Footwear
360-908-5108
360-297-5008 fax
dbutler@phxg.com
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-----Original Message-----

From: Dan Butler [mailto:dbutler@phxg.com]
Sent: Wednesday, March 21,2007 12:33 PM
To: Patrick Stewart

Subject: RE: Tommy Bahama images

Patrick- Thanks. I was in Westlake Monday and got the
catalog......Thanks for the outstanding positioning and presentation. We
look forward to building a great business together.

Regards,

Dan Butler

Tommy Bahama Footwear
360-908-5108
360-297-5008 fax
dbutler@phxg.com
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From: Dan Butler [mailto:dbutler@phxg.com]
Sent: Wednesday, November 15, 2006 12:04 PM
To: Mike Grenley

Cc: Kelly Green

Subject: Tommy Bahama agreement

Mike-

We are thrilled to be in your stores!

Here is what we will agree to for our initial season.

53 margin for the season

$13,000 co-op contribution for the spring catalog.

Additional dating for your new store orders.

I spoke with Tracy and she felt that Phoenix had agreed to 120 day for new stores. I trust
this is acceptable.

Lastly, I have a belt that goes back to the Cannes and the San Tropez....I will get you a
sample to look at quickly....I hope you can add it and feature it in the Spring mix.

We are anxious to begin.

Regards,

Dan Butler

Tommy Bahama Footwear
360-908-5108
360-297-5008 fax
dbutler@phxg.com

FOOTWERAR




