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11 LEVI STRAUSS & CO.,

UNITED STATES DISTRICT COURT Rs
FOR THE NORTHERN DISTRICT OF CALIFORNIA

C¥o. 0 7 5 8.. tQ tfYO).,.
l' f. ;.. '~0¡ i..~_// '.-:...,

12

13

Plaintiff, COMPLAINT FOR TRAEMAR
INFRINGEMENT AND DILUTION,
UNFAIR COMPETITION, AND
BREACH OF SETTLEMENT
AGREEMENTS

JURY TRIAL DEMAND

v.

14 THE WET SEAL, INC.,

15

16

Defendant.

17

18 Plaintiff Levi Strauss & Co. ("LS&CO.") complains against defendant The Wet Seal, Inc.

19 ("Wet Seal") as follows:

20

21

JURISDICTION. VENUE AND INTRA-DISTRICT ASSIGNMENT

1. Plaintiffs first, second and third claims arise under the Trademark Act of 1946 (the

22 Lanham Act), as amended by the Federal Trademark Dilution Act of 1995 (15 US.C. §§ 1051, et

23 ~). This Court has jurisdiction over such claims pursuant to 28 US.C. §§ 1338(a) and 1338(b)

24 (trademark and unfair competition), 28 US.c. § 133 i (federal question) and 15 US.C. § 1121

25 (Lanham Act). This Court has supplemental jurisdiction over the remaining state law claims under 28

26 US.C. § 1367.

27 2. Venue is proper in this Court under 28 US.C. § 1391(b) because Defendant transacts

28 affairs in this district and because a substantial part of the events giving rise to the claims asserted
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arose in this district.

2 3. Intra-district assignent to any division of the Northern District is proper under Local

3 Rule 3-2(c) and the Assignent Plan of this Court as an "Intellectual Property Action."4 PARTIES
5 4. LS&CO. is a Delaware corporation which has its principal place of business at Levi's

6 Plaza, 1155 Battery Street, San Francisco, Californa 94111. Operating since approximately the

7 1850's, LS&CO. is one of the oldest and most well known apparel companies in the world. It

8 manufactures, markets and sells a varety of apparel, including its traditional denim blue jean

9 products.

10 5. LS&CO. is informed and believes that defendant The Wet Seal, Inc. ("Wet Seal") is a

11 Delaware corporation with its principal place of business at 26972 Burbank, Foothill Ranch,

12 California 92610. LS&CO. is informed and believes that Wet Seal manufactures and sells a line of

13 clothing, including jeans, under the brand name WET SEAL. Wet Seal sells WET SEAL brand jeans

14 at its chain ofretail stores and on its website along with other brands of jeans, including without

15 limitation YOUNIQUE and ZANA-OJ. These jeans are sold in this judicial district and throughout the

i 6 United States. LS&CO. is further informed and believes that Wet Seal has authorized, directed,

i 7 and/or actively participated in the wrongful conduct alleged herein.

18 FACTS AND ALLEGATIONS COMMON TO ALL CLAIMS
,

i 9 I LS&CO.'s Use OfIts Trademarks

20 ' 6. LS&CO. marks its LEVI'SCI brand products with a set of trademarks that are famous

21 around the world. For many years prior to the events giving rise to this Complaint and continuing to

22 the present, LS&CO. annually has spent great amounts of time, money, and effort advertising and

23 promoting the products on which its trademarks are used and has sold many milions of these products

24 all over the world, including throughout the United States and in California. Through this investment

25 and large sales, LS&CO. has created considerable goodwil and a reputation for quality products.

26 LS&CO. continuously has used these trademarks, some for well over a century, to distinguish its

27 products.

28 7. Most of LS&CO.'s trademarks are federally registered; all are in full force and effect,
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and exclusively owned by LS&CO. LS&CO. continuously has used each of its trademarks, from the

2 registration date or earlier, until the present and during all time periods relevant to LS&CO.'s claims.

3 LS&CO.'s Arcuate Stitchim! Deshi:n Trademark

4 8. Among its marks, LS&CO. owns the famous Arcuate Stitching Design Trademark (the

5 "Arcuate trademark"), which consists of a distinctive pocket stitching design that is the oldest known

6 apparel trademark in the United States. LS&CO. has used the Arcuate trademark continuously since

7 1873 in interstate commerce on clothing products. LS&CO. first used the Arcuate trademark on jeans

8 and later used it on trousers, pants, shorts, skirts, shirts and jackets. Examples of LS&CO.'s use of the

9 Arcuate trademark on LEVI'SCI jeans are attached as Exhibit A-I - A-7.

10 9. LS&CO. owns, among others, the following United States and California Registrations

11 for its Arcuate trademark, attached as Exhibit B:

12 a. US. Registration No. 1,139,254 (first used as early as 1873; registered

13 September 2, 1980);

14 b. US. Registration No. 404,248 (first used as early as 1873; registered November

15 16,1943).

i 6 These registrations have become incontestable under the provisions of 15 US.c. § 1065.

17 c. US. Registration No.2, 791,156 (first used as early as September 1, 1936;

18 registered Oecember 9, 2003)

US. Registration No. 2,794,649 (first used as early as 1873; registered19 d.

20 December 16,2003.)

21 e.

22 August 24, 1988).

California Registration No. 088399 (first used as early as 1873; registered

23 10. The Arcuate trademark is famous and is recognized around the world and throughout

24 the United States by consumers as signifying a high quality LEVI'SCI product.

25 Defendant's Infrimi:ement of LS&CO.'s Trademark and Breach of Prior Settlement A2:reements

26 11. LS&CO. is informed and believes that Wet Seal has in the past and continues to

27 manufacture, source, market and/or sell jeans that display designs on the rear pockets that are

28 I confusingly similar to LS&CO.'s Arcuate trademark. These designs include, without limitation the
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designs shown in Exhibit C (the "Wet Seal designs").

2 12. LS&CO. is informed and believes that Wet Seal has manufactured, marketed and sold

3 substantial quantities of products bearing the Wet Seal designs and others like them, and has obtained

4 and continues to obtain substantial profits thereby.

5 13. Wet Seal has previously violated LS&CO.'s rights in its Arcuate trademark on more

6 than one occasion. In February 1998, LS&CO. and Wet Seal entered into a Settlement Agreement

7 concerning Wet Seal's use of a stitching design that infrnged LS&CO.'s Arcuate trademark. A copy

8 of that Settlement Agreement, which remains in effect, is attached as Exhibit D (hereinafter the "l998

9 Agreement") and is incorporated herein by reference.

10 14. The 1998 Agreement prohibits Wet Seal from manufacturng, distributing, or selling

11 any jeans that display any pocket stitching design that is substantially similar to the Arcuate trademark

l2 without authorization from LS&CO. The Wet Seal designs are substantially similar to the Arcuate

i 3 trademark and have not been authorized by LS&CO.

14 15. LS&CO. and Wet Seal entered into a second Settlement Agreement in Januar 2004

i 5 concerning Wet Seal's use of another stitching design that infrnged LS&CO.'s Arcuate trademark. A

16 copy of that Settlement Agreement, which also remains in effect, is attached as Exhibit E (hereinafter

i 7 the "2004 Agreement") and is incorporated herein by reference.

18 16. The 2004 Agreement prohibits Wet Seal from manufacturing, licensing, selling,

19 offering for sale, distributing, importing, exporting, advertising, promoting or displaying any bottoms,

20 i anywhere in the world, that display any stitching or stitching-like design substantially similar to the

21 design at issue in that case. The Wet Seal designs are substantially similar to the design covered by

22 the 2004 Agreement.

23 17. Wet Seal's actions have caused and wil cause LS&CO. irreparable harm for which

24 money damages and other remedies are inadequate. Unless Wet Seal is restrained by this Court, Wet

25 Seal will continue and/or expand the illegal activities alleged in this Complaint and otherwise continue

26 to cause great and irreparable damage and injury to LS&CO. by, among other things:

27

28

a. Depriving LS&CO. of its statutory rights to use and control use of its

trademark;
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2

3

4

5

6

7

8

9

10

11

12

13

b. Creating a likelihood of confusion, mistake and deception among consumers

c.

and the trade as to the source of the infrnging products;

Causing the public falsely to associate LS&CO. with Wet Seal or vice versa;

Causing incalculable and irreparable damage to LS&CO.'s goodwil and

diluting the capacity of its Arcuate trademark to differentiate LEVI'SCI products

d.

from others; and

e. Causing LS&CO. to lose sales of its genuine clothing products.

18. Accordingly, in addition to other relief sought, LS&CO. is entitled to preliminary and

permanent injunctive relief against Wet Seal and all persons acting in concert with it.

FIRST CLAIM
FEDERAL TRADEMARK INFRINGEMENT

(15 U.S.c. §§ 1114-1117; Lanham Act § 32)

19. LS&CO. realleges and incorporates by reference each of the allegations contained in

14 paragraphs 1 through 18 of this Complaint.

15

16

17

18

20. Without LS&CO.'s consent, Wet Seal has used, in connection with the sale, offering for

sale, distribution or advertising of Wet Seal's goods, designs that infrnge upon LS&CO.'s registered

20

22

23

24

25

26

27

28

21.

Arcuate trademark.

These acts of trademark infrngement have been committed with the intent to cause

19 confusion, mistake, or deception, and are in violation of 15 US.c. § 1114. .

As a direct and proximate result of Wet Seal's infrnging activities, LS&CO. has22.

21 suffered substantial damage.

Wet Seal's infrngement ofLS&CO.'s trademark as alleged herein is an exceptional23.

case and was intentional, entitling LS&CO. to treble its actual damages and to an award of attorneys'

fees under l5 US.C. §§ lll7(a) and lll7(b).

COMPLAINT

SECOND CLAIM
FEDERA UNFAIR COMPETITION

(False Designation of Origin and False Description)
(15 U.S.c. § 1125(a); Lanham Act § 43(a))

24. LS&CO. realleges and incorporates by reference each of the allegations contained in
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paragraphs 1 through 23 of this Complaint.

2 Wet Seal's conduct constitutes the use of symbols or devices tending falsely to describe25.

3 the infringing products, within the meaning of 15 US.c. § l125(a)(l). Wet Seal's conduct is likely to

4 cause confusion, mistake, or deception by or in the public as to the affliation, connection, association,

5 origin, sponsorship or approval of the infrnging products to the detriment of LS&CO. and in violation

6 of 15 U.S.c. § ll25(a)(l).

7

8

9

As a direct and proximate result of Wet Seal's infrnging activities, LS&CO. has26.

suffered substantial damage.

10

THIRD CLAIM
FEDERA DILUTION OF FAMOUS MA

(Federal Trademark Dilution Act of 1995)
(15 U.S.c. § 1125(c); Lanham Act § 43(c))

11

l2 27. LS&CO. realleges and incorporates by reference each of the allegations contained in

13 paragraphs 1 through 26 of this Complaint.

14 28. LS&CO.'s Arcuate trademark is distinctive and famous within the meaning of 15

15 U.S.c. § 1125(c).

16 29. Wet Seal's activities have diluted the distinctive quality of LS&CO.'s trademark in

17 violation of 15 U.S.c. § 1125(c).

18

19

30.

31.

LS&CO. is entitled to injunctive relief pursuant to 15 US.c. § 1125(c).

Because Wet Seal willfully intended to trade on LS&CO.'s reputation or to cause

20 dilution of LS&CO.'s famous trademark, LS&CO. is entitled to damages, extraordinary damages, fees

21 and costs pursuant to 15 US.c. § 1125(c)(2).

22 FOURTH CLAIM
CALIFORNIA DILUTION AND TRADEMARK INFRINGEMENT

23 (CaI. Bus. & Prof. Code §§ 14320, 14330, 14335,14340)
24 32. LS&CO. realleges and incorporates by reference each of the allegations contained in

25 paragraphs 1 through 3l of this Complaint.

26 33. Wet Seal's infrngement of LS&CO.'s federal and state registered trademark is likely to

27 cause consumer confusion and dilution of LS&CO.' s trademark in violation of California Business &

28 i Professions Code §§ 14320, 14330, and 14335.
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34. Wet Seal infrnged and diluted LS&CO.'s Arcuate trademark with knowledge and

2 intent to cause confusion, mistake or deception.

3 35. Wet Seal's conduct is aggravated by that kind of willfulness, wantonness, malice and

4 conscious indifference to the rights and welfare of LS&CO. for which California law allows the

5 imposition of exemplary damages.

6 36. Pursuant to California Business & Professions Code § 14340, LS&CO. is entitled to

7 injunctive relief and damages in the amount of three times Wet Seal's profits and three times all

8 damages suffered by LS&CO. by reason of Wet Seal's manufacture, use, display or sale of infrnging

9 goods.

10

1 1

i

12 I 37.

FIFTH CLAIM
CALIFORNIA UNFAIR COMPETITION

(CaI. Bus. & Prof. Code § 17200)

LS&CO. realleges and incorporates by reference each of the allegations contained in

13 paragraphs 1 through 36 of this Complaint.

14 38. Wet Seal's infrngement ofLS&CO.'s Arcuate trademark constitutes "unlawful, unfair

15 or fraudulent business act(s) or practicers) and unfair, deceptive, untrue or misleading advertising"

16 within the meaning of California Business & Professions Code § l7200.

17 39.

18 order that Wet Seal disgorge all profits on the manufacture, use, display or sale of infrnging goods.

As a consequence of Wet Seal's actions, LS&CO. is entitled to injunctive relief and an

19

20

2l 40.

SIXTH CLAIM
BREACH OF 1998 SETTLEMENT AGREEMENT

LS&CO. realleges and incorporates by reference each of the allegations contained in

22 paragraphs 1 through 39 of this Complaint.

23 41. Under the terms of the 1998 Agreement between LS&CO. and Wet Seal, Wet Seal

24 agreed not to manufacture, distribute, or sell any jeans that display any pocket stitching design that is

25 substantially similar to the Arcuate trademark without authorization from LS&CO.

26

27

42.

43.

LS&CO. has performed all of its obligations under the 1998 Agreement.

Wet Seal has breached the 1998 Agreement by manufacturing, distributing, and/or

28 selling jeans that display stitching designs that are substantially similar to the Arcuate trademark
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without LS&CO.'s authorization.

2 44. As a proximate result of Wet Seal's breach, LS&CO. has been damaged and has

3 incurred attorneys' fees and costs.

4 SEVENTH CLAIM
BREACH OF 2004 SETTLEMENT AGREEMENT

5

6 45. LS&CO. realleges and incorporates by reference each of the allegations contained in

7 paragraphs 1 through 44 ofthis Complaint.

8 46. Under the terms of the 2004 Agreement between LS&CO. and Wet Seal, Wet Seal

9 agreed not to manufacture, license, sell, offer for sale, distribute, import, export, advertise, promote or

10 display any bottoms, anywhere in the world, that display any stitching or stitching-like design

11 substantially similar to the design at issue in that case.

12

13

47.

48.

LS&CO. has performed all of its obligations under the 2004 Agreement.

Wet Seal has breached the 2004 Agreement by manufacturing, distributing, and/or

14 selling jeans that display stitching designs that are substantially similar to the design covered by the

15 2004 Agreement.

16 49. As a proximate result of Wet Seal's breach, LS&CO. has been damaged and has

17 incurred attorneys' fees and costs.

18 PRAYER FOR JUDGMENT

19 WHEREFORE, LS&CO. prays that this Court grant it the following relief:

20 50. Adjudge that LS&CO.'s Arcuate trademark has been infrnged by Wet Seal in violation

21 of LS&CO.'s rights under common law, 15 US.C. § 1ll4, and/or Californa law;

22 51. Adjudge that Wet Seal has competed unfairly with LS&CO. in violation ofLS&CO,'s

23 rights under common law, 15 US.c. § ll25(a), and/or California law;

24 52. Adjudge that Wet Seal's activities are likely to, or have, diluted LS&CO.'s famous

25 Arcuate trademarks in violation of LS&CO.'s rights under common law, l5 US.C. § 1125(c), and/or

26 California law;

27 53.

28 54.

COMPLAINT

Adjudge that Wet Seal has breached the 1998 settlement agreement with LS&CO.;

Adjudge that Wet Seal has breached the 2004 settlement agreement with LS&CO.;

- 8 - Levi Strauss & Co. v. The Wet SeaL. Inc.
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1 55. Adjudge that Wet Seal and each of its agents, employees, attorneys, successors,

2 assigns, affliates, and joint venturers and any person(s) in active concert or paricipation with it,

3 and/or any person(s) acting for, with, by, through or under it, be enjoined and restrained at first during

4 the pendency ofthis action and thereafter permanently from:

5 a. Manufacturing, producing, sourcing, importing, sellng, offering for sale,

6 distributing, advertising, or promoting any goods that display any words or symbols that so resemble

7 LS&CO.'s Arcuate trademark as to be likely to cause confusion, mistake or deception, on or in

8 connection with any product that is not authorized by or for LS&CO., including without limitation any

9 product that bears any of the Wet Seal designs or any other confusingly similar approximation of

10 LS&CO. 's Arcuate trademark;

11 b. Using any word, term, name, symbol, device or combination thereof 
that causes

12 . or is likely to cause confusion, mistake or deception as to the affliation or association of Wet Seal or

13 I its goods with LS&CO. or as to the origin of Wet Seal's goods, or any false designation of origin, false

14 or misleading description or representation of fact;

15 c. Further infrnging the rights of LS&CO. in and to any of its trademarks in its

16 LEVI'SCI brand products or otherwise damaging LS&CO.'s goodwil or business reputation;

17 d. Otherwise competing unfairly with LS&CO. in any maner; and

18 e. Continuing to perform in any manner whatsoever any of 
the other acts

19 complained of in this Complaint;

20 56. Adjudge that Wet Seal be required immediately to supply LS&CO.'s counsel with a

21 complete list of individuals and entities from whom or which it purchased, and to whom or which it

22 sold, offered for sale, distributed, advertised or promoted, infrnging products as alleged in this

23 Complaint;

24 57. Adjudge that Wet Seal be required immediately to deliver to LS&CO.'s counsel its

25 entire inventory of infrnging products, including without limitation pants and any other clothing,

26 packaging, labeling, advertising and promotional material and all plates, patterns, molds, matrces and

27 other material for producing or printing such items, that is in Wet Seal's possession or subject to its

28 control and that infrnges LS&CO.'s Arcuate trademark as alleged in this Complaint;

COMPLAINT - 9- Levi Strauss & Co. v. The Wet SeaL. Inc.
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58. Adjudge that Wet Seal, within thirty (30) days after service of the judgment demanded

2 herein, be required to fie with this Court and serve upon LS&CO.'s counsel a written report under

3 oath setting forth in detail the manner in which it has complied with the judgment;

4 59. Adjudge that LS&CO. recover from Wet Seal its compensatory and liquidated damages

5 i and lost profits in an amount to be proven at trial,

6 60. Adjudge that Wet Seal be required to account for any profits that are attributable to its

7 illegal acts, and that LS&CO. be awarded the greater of (1) three times Wet Seal's profits or (2) three

8 times any damages sustained by LS&CO., under l5 U.S.c. § lll7, plus prejudgment interest;

9 Order an accounting of and impose a constructive trust on all of Wet Seal's fuds and61.

10 assets that arise out of Wet Seal's infringing activities;

I1 1 '
i

62. Adjudge that Wet Seal be required to pay LS&CO. punitive damages for its oppression,

12 fraud, malice and gross negligence, whether grounded on proof of actual damages incured by

l3 LS&CO. or on proof of Wet Seal's unjust enrichment;

14 Adjudge that LS&CO. be awarded its costs and disbursements incurred in connection63.

15 with this action, including LS&CO.'s reasonable attorneys' fees and investigative expenses; and

16 Adjudge that all such other relief be awarded to LS&CO. as this Court deems just and64.

17 proper.

18

19 DA TED: November 20, 2007

20

2l

22
I

23

24

25

26

27

28 ¡

COMPLAINT

Respectfully submitted,

By: U..~~
. Cincone

o SEND AND TOWNSEND AND CREW LLP
wo mbarcadero Center, Eighth Floor
an Francisco, California 94111

Telephone: (4l5) 576-0200
Facsimile: (415) 576-0300

Attorneys for Plaintiff
LEVI STRAUSS & CO.
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DEMAND FOR JURY TRIAL

2 LS&CO. demands that this action be tried to a jury.

3

4 DA TED: November 20, 2007

5

6

7

8

9

10

I 1

12 ! 1\0811\021\ v i

13

14

15

16

Respectfully submitted,

By: (; L (! ~
. Cincone

SEND AND TOWNSEND AND CREW LLP
Embarcadero Center, Eighth Floor

San Francisco, California 94lll

Telephone: (4l5) 576-0200
Facsimile: (4l5) 576-0300

Attorneys for Plaintiff
LEVI STRAUSS & CO.

17 ¡'

18

19

20

2 I

22

23

24

25

26

27

28
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