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@ AQ 440 (Rev. 8/01) Summons in a Civil Action

UNITED STATES DISTRICT COURT

Central District of California

OAKLEY, INC., a Washington corporation

SUMMONS IN A CIVIL CASE

V.
TWENTIETH CENTURY FOX FILM
CORPORATION, a Delaware corporation,

MARVEL CHARACTERS, INC., a Delaware NUMBER: ‘
corporation, R D P LIMITED, a CASE ER: SACV08-00316 CJC (RNBx)

United Kingdom company

TO: (Name and address of Defendant)

YOU ARE HEREBY SUMMONED and required to serve on PLAINTIFE® S ATTORNEY (name and address)

Chandler G. Weeks, Esd.

Weeks, ¥aufman, Nelson & Johnson
462 Stevens Avenue, Suite 310
golana Beach, CA 92075

an answer to the complaint which is served on you with this summons, within _____ 20 days after service
of this summons on you, exclusive of the day of service. If you fail to do so, judgment by default will be taken against you
for the relief demanded in the complaint. Any answer that you serve on the parties to this action must be filed with the

Clerk of this Court within a reasonable period of time after service.

SHERRI R. CARTER | MAR 20 2008

DATE

(Rv) DEPUTY CLERK
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

NOTICE OF ASSIGNMENT TO UNITED STATES MAGISTRATE JUDGE FOR DISCOVERY

This case has been assigned to District Judge Cormac J. Carney and the assigned
discovery Magistrate Judge is Robert N. Block.

The case number on all documents filed with the Court should read as follows:

SACV08- 316 CJC (RNBx)

Pursuant to General Order 05-07 of the United States District Court for the Central
District of California, the Magistrate Judge has been designated to hear discovery related
motions.

All discovery related motions should be noticed on the calendar of the Magistrate Judge

NOTICE TO COUNSEL

A copy of this notice must be served with the summons and complaint on all defendants {if a remaval action is
filed, a copy of this notice must be served on all plaintiffs).

Subsequent documents must be filed at the following location:

Western Division X Southern Division Eastern Division
312 N. Spring St., Rm., G-8 411 West Fourth St., Rm. 1-053 3470 Twelfth St., Rm. 134
Los Angeles, CA 80012 Santa Ana, CA 92701-4516 Riverside, CA 92501

Failure to file at the proper location will result in your documents being returned to you.

CV-18 (03/06) NOTICE OF ASSIGNMENT TO UNITED STATES MAGISTRATE JUDGE FOR DISCOVERY
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Gregory L. Weeks, Esq., CSB No, 58584

Janet Robertson Kaufman, Es}g CSB No. 116143
Gregory K. Nelson, Esq., CS No. 203029
Chandler G. Weeks, Esqg.. CSB No. 245503
WEEKS, KAUFMAN, NELSON & JOHNSON
462 Stevens Avenue, Suite 310

Solana Beach, CA 92075

Telephone: g858) 794-2140

Facsimile: (858)794-2141
Email: office@wknjlaw.com « -
Attorneys for Plaintiff ' %
;:-5 T
UNITED STATES DISTRICT COURT ~ =
CENTRAL DISTRICT OF CALIFORNIA . N
SOUTHERN DIVISION P
AT i i
V:va
OAKLEY, INC., a Washington Case No.: SACV08-00316 CJC (RNBx)
corporation, -
. COMPLAINT FOR PATENT
Plaintiff, INFRINGEMENT .
s, JURY TRIAL
TWENTIETH CENTURY FOX

FILM CORPORATION, a Delaware
corporation, MARVEL

CﬁRA_ CTERS, INC., a Delaware
corporation, R D P LIMITED, a
United Xingdom company,

Defendants.

Plaintiff OAKLEY, INC. (hereinafter referred to as "Oakley") hereby
complains of Defendants TWENTIETH CENTURY FOX FILM CORPORATION
(hereinafter referred to as “Fox™), MARVEL CHARACTERS, INC. (hereinafter]
referred to as “Marvel”), and R D P LIMITED (hereinafter referred to as “RDP”)

(hereinafter referred collectively as “Defendants™) and alleges as follows:




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Case 8:08-cv-00316-CJC-RNB  Document1  Filed 03/20/2008 Page 6 of 14

JURISDICTION AND VENUE
1.  Jurisdiction over this action is founded upon 15 U.S.C. § 1121, and 28
U.S.C. §§ 1331 and 1338. '
5. Venue is proper under 28 U.S.C. §§ 1391(b) and (c) and 28 U.S.C. §
1400(b). The Defendants sold infringing products in this district, attempted to pass
off infringing products in this district, have directed sales and marketing efforts
toward this district, and have put products in the stream of commerce knowing that
such product will be sold by partners or distributors or retailers in this judicial
district.
THE PARTIES
3. Plaintiff Qakley is a corporation organized and existing under the laws
of the State of Washington, having its principal place of business at One Icon,
Foothill Ranch, California 92610 and doing business within this judicial district.
4. Qakley is informed and believes, and thereupon alleges thaw
Defendant Twentieth Century Fox Film Corporation is a Delaware corporation|
doing business at 10201 W. Pico Boulevard, Los Angeles, California 90035, and 1s
doing business within this judicial district.
5. QOakley is informed and believes, and thereupon alleges that
Defendant Marvel Characters, Inc. is a Delaware corporation doing business af
9242 Beverly Boulevard, Suite 350, Beverly Hills, California 90210, and is doing
business within this judicial district.
6. Oakley is informed and believes, and thereupon alleges that
Defendant R D P Limited is a United Kingdom limited company doing business at
22 Soho Square, London W1D 4NS, England, and is doing business within thig
judicial district through distribution of product to other third parties within and
through this judicial district.

---------
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FACTUAL BACKGROUND

7. As early as 1985, Oakley has been and continues to be actively
engaged in the manufacture and sale of high quality sport sunglasses under various
product lines. Oakley is the manufacturer and retailer of several lines of
sunglasses, including its “Penny”® eyeglass line. The “Penny”® eyeglass have
enjoyed substantial success, which is expected to continue.
8.  Oakley is the owner by assignment of U.S. Design Patent No.
D470,166, duly and lawfully issued on February 11, 2003, describing and claiming
the invention entitled "EYEGLASS COMPONENTS," which is embodied by the
Qakley "Penny"® eyeglass. A correct copy of U.S. Design Patent No. D470,166 is
attached hereto as Exhibit 1.
9.  Oakley is informed and believes, and thereupon alleges that the
Defendants, individually and collectively, are selling sunglasses that copy the
design of the D470,166 patent of Oakley. The “Penny”® copy sunglass sold by,
Defendants embody the subject matter claimed in Oakley's design patents referred
to above without any license thereunder and is thereby infringing said patent.
Oakley is informed and believes and based thereon alleges that Defendantg
supplied their imitation Oakley sunglass to various distributors, retailers, and retail
customers, including but not limited to Costco.
10. Defendants’ copy “Penny”® sunglass is sold as part of the “Fantastic

4 Rise of the Silver Surfer” gift pack (Product # RDP 1869), which is on sale af
least at Costco locations. On information and belief, Defendants are using the copy
sunglass to promote the “Pantastic 4 Rise of the Silver Surfer” movie.
11. Defendants have received written notice of Oakley's proprietary rights

in its patents by way of actual written notice. Further, Defendants have received
constructive notice of Oakley's patents as Oakley caused its patent to be placed

plainly on the product and/or packaging. Despite actual and constructive
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knowledge, Defendants continue to infringe Oakley's patent rights. On information
and belief, such infringement by Defendants must have been willful and wanton.
12. Oskley is informed and believes and thereupon alleges that the sale of
the copy sunglasses has resulted in lost sales, has reduced the business and profit of
Oakley, and has greatly injured the general reputation of Oakley due to the inferiox
quality of the copies, all to Oakley's damage in an amount not yet fully determined.
13.  The exact amount of profits realized by Defendants as a result of their
infringing activities, are presently unknown to Qakley, as are the exact amount of
damages suffered by Oakley as a result of said activities. These profits and
damages cannot be accurately ascertained without an accounting.
FIRST CLAIM FOR RELIEF
14. The allegations of paragraphs 1 through 13 are repled and realleged as
though fully set forth herein.
15.  This is a claim for patent infringement, and arises under 35 U.S.C.
Sections 271 and 281.
16. Jurisdiction is founded upon 28 U.S.C. §§ 1331 and 1338.
17. Oakley is the owner of U.S. Design Pateﬁt No. D470,166, which
protects the omamental design of an eyeglass front embodied by Oakley's
"Penny"® eyewear. A true and correct copy of U.S. Design Patent No. D470,166
is attached hereto as Bxhibit 1. By statute, the patent is presumed to be valid and
enforceable under 35 U.S.C. § 282.
18. Defendants, individually and collectively, through their agents,
employees and servants, manufactured, imported, and sold, without any rights or
license, sunglasses which fall within the scope and claim contained in U.S. Design
Patent No. D470,166.
19. OQakley is informed and believes and thereupon alleges tha
Defendants willfully infringed upon Oakley's exclusive rights under this patent,
with full notice and knowledge thereof.
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20. Osakley is informed and believes and thereupon alleges that
Defendants, individually and collectively, have derived, received and will continue
to derive and receive from the aforesaid acts of infringement, gains, profits and
advantages in an amount not presently known to Oakley. By reason of the
aforesaid acts of infringement, Oakley has been, and will continue to be, greatly|
damaged.

9]. Defendants may continue to infringe U.S. Design Patent No.
D470,166 to the great and irreparable injury of Oakley, for which Oakley has no
adequate remedy at law unless said Defendants is enjoined by this court.

WHEREFORE, Plaintiff Oakley, Inc. prays as follows:

1. That Defendants, Fox, Marvel and RDP, individually and collectively,
be adjudicated to have infringed Oakley’s U.S. Patent No. D470,166, and that the
patent is valid and enforceable and is owned by Oakley;

7 That Defendants, Fox, Marvel and RDP, individually and collectively,
and their agents, servants, employees, and attorneys and all persons in activel
concert and participation with them, be forthwith prelimiharily and thereafier]
permanently enjoined from making, using or selling any sunglass which infringe
United States Patent No. D470,166;

3. That Defendants be directed to file with this court and serve upon
Oakley within 30 days after the service of the injunction, a report in writing undex
oath, setting forth in detail the manner and form in which Defendant has complied
with the injunction;

4. That Defendants Fox, Marvel and RDP be required to account to
Qakley for any and all profits derived by them;

5. For an assessment of damages against Defendants, Fox, Marvel and
RDP, individually and collectively, in an amount no less than lost proﬁts,
reasonable royalty, or Defendants’ profits derived from their infringement off

Plaintiff's patent rights, pursuant to 35 U.S.C. §§ 284 and 289;
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6. For an order requiring Defendants to deliver up and destroy all
infringing sunglasses;
7. That an award of reasonable costs, expenses, and attorney's fees be
awarded against Defendants pursuant to 35 U.S.C. §285; and
8. That Oakley have such other and further relief as the circumstances off
this case may require and as this court may deem just and propet.
DATED: WEEKS, KAUFMAN, NELSON & JOHNSON

P A AR
CHANDLER G. WEEKS
Attorney for Plaintiff

JURY DEMAND

Plaintiff Qakley, Inc. hereby requests a trial by jury in this matter.
DATED: WEEKS, KAUFMAN, NELSON & JOHNSON

CHANDLER G. WEEKS
Attorney for Plaintiff




(12)

Case 8:08-cv-00316-CJC-RNB

United States Design Patent o Patent No.:
Yee et al.

Document 1 -

Filed 03/20/2008 Page 11 of 14

R A

US D470,166 S

@5y Date of Patent: s Feb. 11, 2003

9
(75)

(73)
)

(21)
(22)

(51)
(52)
(58)

(56)

EYEGLASS COMPONENTS

Jnventors: Peter Yee, Irvine, CA (Us); Colin
Baden, Irvine, CA (US); James H.
Jannard, Spieden Island, WA (U S)

Assignee: Oakley, Inc,, Foothill Ranch, CA (US)
Term: 14 Years
Appl. No.: 29/146,178
Filed:  Aug. 3,2001
LOC (7) Cl vovcvesrrersssrsressessssmsssssessssrsees 16-06
US. CL oooooooreeeeseeerssemsssssensssenees. D16/326; D16/327
Field of Searchh .....coceissisvneerne D16/300-330,
D16/101; 351741, 44, 51, 52, 90, 158; 2/447,
448
References Cited
U.S. PATENT DOCUMENTS
D198,71¢ S 7/1964 MeCulloch
36843356 A §1972 Bates
D383,149 § 9/1997 Simioni
5,708,485 A 1/1998 Jannard
D392,662 S 3/1998 Jannard
D397,351 8 £/1998 Simioni
D398,326 S 071998 Jannard et al.
D400,230 S 10/1998 Amette
D407,099 8§ 3/1999 Wang
D407,428 S 3/1909 Jammard
D408049 8 4/1999 Jannard et al.
D410484 S 6/1999 Jannard et al.
D410,485 S 6/1999 Jammard et al.
D415,188 § 10/1999 Thixton et al.
D422,298 S 4/2000 Jannard
D439,598 § 32001 Yasubara ...ceeceeeescees D16/319
D446,803 § * 8/2001 Jannard ef al. .oociinees D16/326

FOREIGN PATENT DOCUMENTS
GB 1184347 2/1968
OTHER PUBLICATIONS

BB. Sol—Les luneties/sonr equipees de verres SOVIREL
(1971).

B.B. Sol-Lunetes de Soleil (1986).

Berther—Bonder (1995.

U.S. patent application Ser. No. 29/134,653, Thixton et al,
filed Dec. 21, 2000, pending.

U.S. patent application Ser. No. 29/142,300, Thixton et al.,
filed May 23, 2001, pending.

* cited by examiner

Primary Examiner—Raphael Barkai
(74) Atiorney, Agent, or Firm—Gregory Nelson

(67 CLAIM

The ornamental design for eyeglass comporents, as shown
and described.

DESCRIPTION

FIG. 1 is a front perspective view of the eyeglass compo-
nents of the present invention,

FIG. 2 is a front clevational view thereof;

FIG. 3 is a rear clevational view thereof;

FIG. 4 is a left-side elevational view thereof, the right-side
clevational view being a mirror image thereof;

FIG. 5 is a top plan view thersof; and,

FIG. 6 is 2 boitom plan view thereofl.

Phagtom lining, where utifized, is for illustrative purposes
only and is not intended to limit the claimed design to the
features shown in phantom. .

1 Claim, 3 Drawing Sheets
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