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roMFLA iNT

Plaintiffs SpilI1 :K, Inc. and Sara ]3 la'kely ("1vis . :E l la.k.ely") ( .c {o1 11 e: c,i .ivel ,Y

riefe-red wherein as "Spanx"), aver as follows :

> > nfriri € ; eime-int ,, t rad + : irriair sc cS i lut 'io rl , fal se dcSiE. ; c 1;llt ic lrs 0 f Ori gii ri„ palming off, and

u i rii;air competition, all in violation Of lthl .- ]lanr<<iir i Act, 15 'Lf . 'sS ,{; ., § § I I 1I 4, Z l :? :5,

and in. violatio iri oaf Clire-org'ia statutory Cirld common la <<v.
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JURISDIC"TIONAND VENUE

2. This Court has subject over tif i s corit.ralv e; cs , y , umder

,28 '[.F . S .(; . §§ 1 3:31 wild 1 33,fs(zt) because this action arises 'under the ]Lariluu7i Act ;,

15 LJ, S.(, . §~ ~ 150 1, E~t~ ~eq., 'T' hu s Court has subject naatter.jurisdliction. over the ;

1Ce1[Z' 1 i1 11 T1 11 Ctl7 causes ()faction pursuant to 281 [J,. :! „C . § 1367(a' because those causes

of action are so related to the federal claims under the :Lainham Act diat they iioi-m

part oiE t] 'le same case or co ntroversy.

? . . This Court has jurisd ic,l ;iori over 'thc D l e,& ridaju;a because the ;

Ue fe,ndl ai rst :s transact blusintss within th is district arid this case arises out ol f'

t,ratnsactiion ,5 find events that occurreld within this district . DefendlGi ri l:Soperate aln

i ~ntc,;raclt ive; vvebsit E; arid have de1live;rerl catalogues, and i infir i ngrii rig prOduct directly lo

purchm,sc ;rs widiiri t]fis~ district .

4 .. iVesialo is jpr'Dp l e! r r thi s district pursuar i t to 28 ZJ.S.C . f~ ~3 ll 3 '91(~~ ) mnd L

(d! ) because the ]Cf e; le, ridints have transacted business :in th is d iis tric.t, have

ImovAng; iy and pia qa lasefully directed t lo this district, .a : ;tibstwltia,1 af' 1.he.

events giving rise to the claims i n this ~a~cti;c~si oc:i~1unrE .~J irt this district, arid the

Defendants are allicris .

.~
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rrllF. P/ A,R7 rlFELS

5. Pl ain .t iil'Spati:K, inc. . is a Georgia COrpe,ratim with its principal place

of ' b iusiness pit. 339 11 Peachtree Road, Suite- ?. (}I ) , Atlartt a, Georgia 30-3?16 .

60 . F']a im ilYMs. 'Sara Fi hake ;ly is m intliv i d'.iM l iresii c[irig in this {di ,s~r x~ i c t .

i', Upon in ffirnnat ii on and b~~ 'lie ~ f; Sexy Parities and 1` ~aug;Yity Knickers

Limited is a United ]C.ingdarxi entity with its principal place, c o i' lbusiness alt Unit 211

Wood stoc.'k Stu dios, 36 WO DdL s tock: Grave, bmClc»Z „ N'V' 1. 1 8 ]LEd , ILf i l ; itecl k. 11Ilj ; ~dc ~rn .

F;, Upon inlormat'ia1 and belief, Pram l.am;psoiri is ari individual citizen

o i f' ithe United Kingdom,, is the iDvviner and/o r c;owtrcille r [>i'Defie»dar i t Sexy Panties

ar il Naughty Knickers ]Limiitecl, and actively, assisted, ditvcted, conspired,

partic,iipal :e;ci wits, gar o1liE .j-rvise (,i)iDpexafied mrith ]Ciei :endant .iexy F'2inl;ies and

Naughty K nic kers iri th e acts cemplai :neCl of ' heare ;i zi .

;F'AC :'I' 1J AL Tt,A,CK(,FtOl[;RVI)

Sera n x,''s_F'A tri o u s_T'r_tdc nn airIc

9 ,. ,~ ; parix , Inc. was i ;orrned i :n 2 100{1 arid is ir,i the a> >usi»ess of

merchandising hosiery', ta nd erg;a rrnerits, clothing and : reha t . e.d hE:irt S .

ll1) . 1v i :; . :E l la.k :E ; ly is ari e: ritreprer iF:ur and the fauncl F,r an d sole shareholder

Of S f),' u1X, Inc. DA's . 131a'kel;y s I:a rteld Sparix„ Inc. in ,2000 to, imarket her patented

'~

Case 1:08-cv-01375-WSD     Document 1      Filed 04/09/2008     Page 3 of 15



76(152:{3 .7

foo' tl C-SS rNMIt,3rh0se and lhas since cleve'loped a number c} :E' oth ex ]hos ie :ry,

u ncle i r~ ;~ar~xiE; ~i ~~, other clothing ~ancl related itE,~xi ;~ .

I ll . . U[s . Blak .e ; ly is the mie r of tlze famous and distinctive SRANIX

trade-mark (the "SPANX Mark") . She also owns two federal rFq;iistr,atioizs fair die

SPANX Mark: (1) incontestable U .S . Registration NO . 2,464,430 for 'To .siery',

liingerii e~, pants, dresses, sfd rts „ ; sl hoe:s , sm invweac"; and. ( :7 . ) U.S. Registration No,,

3,330,367 for "cosmetic's." y vi rll t E, o f ,an intellectual p ropE : i -ty, aagreement da ted

June 1, :?{0044, Ms. Blakely has licensed use. o,F t lhe SPANX Mark tea 'Sp a .ri ac, .

12 . The SPANX rv[aric lia:> been used con'tinually' by Ms . F3lalcel ;y and

Spa,nxx in inter, s tat.ee commerce to identi ,F;( their goods and to distinguis 'h such goo d; ;

from those scoldl by others . SpclT1:K' ;> goads iru :lude;, wiithxtixt limitation, lzosie,r;y„

panties, brassieres, S l 'lj ) :i , ~panIs, WFIS , 9li]d skla '5 .

13 . .ipanac also uses die; SRALK.{ Mark ire connection Nv ithi goods othe r

than clotlaing, including but not limited ta, laiunclry detergent and c osnnet 'ic, s .

114. 'S',parix has expended considlerablee time, E,i;fc f zt quid money 10

advertise, promi cal:e , wid publicize the SPANX Mark in o rder to foster the p ub1i c'' s

identification Of th& SP,A,N7{ Mark witli 4S]panx . As a result c>ftl1e E .ectE.nsive

Xyrarriol: ion by Spa xx of the ; SPANX jv1adc ,, and Spainx .'s care-iful attention to quality,

they SF'ArJX Mark has acquired a strong an d widespread reputation ,four quality, and

qG
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is firmly ideant ii iied in the public nd with Simir2x . Addil tiOrNl l lf y, through its

extensive promotion and 1 .-:K pe~ rtse, Spa= has created subsu,ntkil goodwill and

publicity viilziE, in the Sl?.A]NCK ]Mark,

15 . F71ar1. E1cr,1bY virtue b, :Ktens'ive- miventis iing,, promotion and sa l es

through the use of the. ~SPATOC lv[a rk-;, tb~ :aPAKX: Mark 'has lbecorne: vm-',111 Lcnctwn'to

the public its an indicator af,source ;four a varic1.y afitypes of bosiery, unde .rgairrnerits

ar,l cd cE ffie-r, c l o1th ii rig , and hits b, e~ c , oirW famous,. The S"P 'ArT.X: brand vas fi .-at. tire: d on

the CIp rici11 Wiir> fivy show in f! I? 1DO when ;S pum''s footl ens pantyhose irrvid e the

"OpraW s Favorite Things" list . ]III aidd 'i tion, the; SPANX brand has be-l en featured in

a, number oi f'na' rICIT1i3 'Lly, di stri butedl magazines iindluding 1Jls'VVe ekl y, ]Peopl c,

vogu c„'U-'fhc ~ C)pnalh Magazine, Good HouseIcel epi ng„ a111d ReAbook: . True fisld

y supe r;i xnrpo,seldcorrect copies f re piresentat ii`ne., covers v i 1:li the ccop,

thereon is attached hicirto, g as E- xh ibit A .

Defenda ints' lri frin~g6e nvent mf
thic, F3i mouis STIALINX Mark

.1 6 . Upon iriforrntio n and 1be1 : iE :i:, tttf; F)ef.- ndl2in t, Sexy Panties and

Naughty Knickers ]L td . is a [J . 1{ .. entity owned and/or co ntro'l l c cl by T}e f-. :ndui1 : : P'ctrn

Lanrpson .

17 . Upon iirsi;cn7n4ition -and belief, Defemd,ants aire~,eng; igcd in the

,udvenkisi ng, nd!loir o fife ; rin € ; far , ;pil ee or s< <l e~ of v~x ri,otas lingerie prod 1JctS ,, inC'I ud i l i ;g,

:;
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b ut riot Rmii tedl to, parit,ies, brassieres, ~cam i.so'les, an d s!le;e,Invf,ar bearing ; th e Mark

Attached as Exhibit El are photographs of L}efienda.ri ts' Ynerc; riandise,

dernctn:>t. rat'ing use oiE tlh e

1 8 ., Upon infbrnnat lion and belief, Dcf6ndants operate an interactive

online b usiness advert ii s , 'sng ;, prom0firiF;,, and accepting orders for goods bearing the

Snnar:k ii n all U.S . juri:>d i c ; tiOns, including fheN0J,1hClTk District of

CJe-ors,ia, through zt website dEispla,yecl under arid through the . U]ft.I.

A b-u C, and ;o 1,71•eTA CIaF Iy Of ;A screen

capture, of ' i.fie ri0 iYiE .p ,a g~e~ O f this %VbS4e i s atta, c;l yc :d heire- 1 :o as :E',)Hib it /; . True and

correct copies o iE screen captures of representat'iveb web FG1;CS showing use of' tf iE;

mark. , are attached here to as Exhi bit I) .

1l!) . Upon information and lbel i ie ;i., De, feruian t:> advertise and offer these

good s through a Ir I a i l o1rde ; r c; <<ta bg;uf: . A true and correct coPy, ofia c;atalog ;uf. Flag-,

on which m~~r~~lhan~c lise bearing 11m, ~ >~~ ]' ~-,A, ~~11•:K:,~~11•:K: rna.rk: is ac[`rs,~~ti s~~~d iis~ at l~r~c;h ~~~d

hereto as Exhibit El .

20. Upon ili i:ormati on a ;nd ','be1 i E,1P, ] D ie; l:erid,in ts also, advertise and oiler

these goods through a raumbear of 'other retailers throughout the United l K 'ingdorn,

the United Slates and Australia . A true and correct copy of'a screen capture ofthe,

6
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Vv,ebFt<<ge at ll ittp:/Avvvwr,se;x,~pantiE-:>a n ~dnataglht;y'Ecnick :ears .contih :-sto ckists .asp:

containing, a list of ; C)ei fE ,ndants' retai lers iis attached h ereto as Fixllib ;it ] F .

Z ;I ., Pursuant to the '0T. E-ICf I S database) 1uNF h ii c;h refle-cIts, domain name

registration ii ri ifortnation, the domain na.rne~ ~s ~ ~; xy~>~ul~tiesa.ru~n ~aug;~lly~anii~]c ~ers „c, niri is

r ~ ~gi ,sirE : z•e~d to 1C~~, iFE~tz +~ant "'ex), Panties and ]f~iaua ;~ht;y ]K :riii c;kens, and the a <i iTi i riistra1:ivee

contact person is Defendant Porn :L,arnp:>om . A time and conrE :c:1t copy ofdw

N' V'IR I S A.-Cord for sexyp ,,ii ntiers ;z irid :Haul€;h ir)i lc . ni i-.!kers.c ; o>rri is allached hereto as

F:1tlhibi1; ~Cz .

. i,panx has, on numerous O ccaSions, notified Defendants om its, rights

n the farnou;> S]'ANX Mark and +af Defenelc'tIlts,' rights . 1^fn

c a r aboui, October 24„ counsel for ,~ ;panx sent a letter to l3e;ferid ;A1 nt I.,1m1psM

assertiiri~; its rights and 1-e~c~~~estiiri~ ; that ]C~e :le,rid,xnt.~ cease. Lis~in€ ; the

nnar:k . A true ,3,ndL correct copy of that letter is attached hereto 115 Exhibit 11 .

'Spaxnx .'s counsel rf : c ,e~i`red a response from counsel i for the DE,fi:n {3ants al

November November 9, ?+~07 ' an~~ cl again asserted its rights in a ~~f~ :~p {~nsive letter ated

December 6, 2, 007, a t ri ae. and c :unv- c : 1: copy cti' w17 i c,11 is attached hereto s Exhibit 1 .

Defe ruian t.> have re,ftise;d to comply with ;3O .pariac"s demands and have

c.onirinmf,d their infringing conchict .

i~
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I NF' 12 Y1`J G"F;PVE 1F.',rJ' I_ UNDER 115 UZS-Cl- 1 1141

24. Spam, repeats and i-C-alleges :Paragraphs l through 23 coi'it he (.ornplai;nt

gas if' i bll ;y sell forth her E,i :n.

2,5. Defendan 'ts' 'use of the S,•T1-A•'Nd{. ;mark constitutes tradernark

'infring, E. ]riE -111t i n n 1r ;iohLti ,Dn o f ]L :51J' .S .C, § 111. 4;, in that such use has c:Ruseld, or is

like]), to cause, GUI1 ' fllsiion, deception, ar mistake wrong the c .c»isiam'ing public and

trade as to i.hfe source o f'DeIFendan ts' E.;oads .

.9! ti „ De : fes l dants" use of ' 11-ie S- P-A•1`1 - ]K: m arl k its with knowledge and in

willful disregard, o f P ;lairitifi fs ' i r iijoits , ill E li]11 j .CI the S P 'ArTh: Mark.

'27. ]Cte ; le: rydant,y' a f oiresaid acts havE , i n-ep,aralb [y harmed 'Spanx and will

ccfn l: in ufe to irreparably harm S ,parix unless enjoined y-tlfis Court, as a resuh of

Which Spasm is without an adequate ireme-dY at law.

28 . ]C~eie~ ~~d ~ant; s '' vise o ~ f'1:~iE : L . mark has ii rljtll-ed and continue .

injure ,i ;panx in an amount ot yet ascentga iri e ;d „

COUNT ][][ - lFElf]ilFt.A,IL IL ENF,A, lflZ C;o PV[ ,P ' j:1 ' 1rrYO r~--
]F~~'L'.~ 'F ; T) 'F ;' ~'[+G~~\' A'1 ~][ {C ! ]V' C)F ' OR, IfGI'PJ_ lf'ALLrV[ 1 [ 1\fG_OFF

29. Spanx repeats and real ll e; g~~,~ P~3~r~i~;r~~ jphs 1 t.t~t ~c~~~ l h 28 of the C ,̀ ~~ ;rti ~pl ~~ ii r~t :

Gas, if ful lly sea t forth herein .

8
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3 (1 . Defen ida» ' ts have. used the S•F'-A• bT-,K, mark to create a fal ;,f:

design atio n of origin and have fal ;~f .ll }~ represented in, c : 01"CS1Tlfi:rc ; e; , sin a manner ll i~ :e;ly

ito cause. c ;orifusim, rni , s talce, , or deceptian among consLllr lE ; rs, that they are

,ass0ci, atE.d with, sponsored by, or approved by .i ;parix , ii ri violation of1 S

3 ]l .. De . feridwnt:> use of the mark i i . hurii th kni owIedlg f, and in .

Vriill Fu' l disregard of 'Spanx's rights therein .

2; 2„ De, feric lairi t s" c ondu ct has i n-f ,paralb ly harmed Spanx and will carifinue.

to irreparabily, lharm S'panx unless enjoine d. by itHis Court, as a result of 'which S panxx

is without Vin adE:quatew remedy at. hvv.

Dc'f erudmts" use of ' 1.rte ; : mark has irtj e~i re~ cl and c . cr~l ~r in~ tie :> to

injure Spanx in an a rriount ii{»t yet ascer l ;a in&d.

gOL71yC ] [ lf lf - 1FE1 f7 ilEZt .A][, , DIE11,13'1'11 41, N
UNDER 11 .15 lu' .S.C-------------------- ---- -

<<~ „ ;~ pa-roc repeats and re,all egE: :> F'<:r~igIr ~x~~ lhs : l th ~ re~u~;1h 33 4) f the ~C :orxi~~ ; lair itI

as if fully set fo rth herc in,

~i :i . IDte :i:e, rici ,ants adopted arid began ui s, in €; irk iriterst"Ite commerce the mark

~~ 4,P1pA•r1• ]K:, which is similla c• 'to the SPJAN7C Mark,, lo ng after the S P'ArJx: Mark.

had become. distinctive, arid fa.rnots;> arnoril; thee corisurriir ig public.

5I
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36„ De:le. ridant. s" use of'ffi e; mark ]ms cfiluted, c ;omtiritae; s to

d l il aatE :, anCUor is ; l ikely to cause fitit L ire: dil ut iorl oftlit, dist'im.-t ive; quality oiEffie

famous SPANX Mark bY lessening the capacity oi' die 'S"PAKX: Mark-to idCrIfify

ar il clist iinj;ui,~l ~'~ ,3 pari}c " ~~ pods, inn i riiolai ti,an of 115 jJ . , S .~~' . 2 ; ~ L ;125(c) .

37 . On infomaat iicm and IN.-fief, I7efendl z~r~ts, ~~i1l fEixlL ly intended ito trade on

Spainx,'s 1-Cpiutatiori cor to c;ausf, dilutiicm oftlhe ;3P'ArT}i : Mark: .

3 8 . ]Gei;eYii3ants' tlilutiion of tlhe disti inctii t r s, S1PAMX .Mark. ]has irreparably

c[aur.<<iged i5parut and will continue ito d-1i1xUC:IC 15;paw: iri-Cpairab1y unless joinecd bay

this C-0111t, as . a result f vvhi le 'h ;Sparsat is without 1 adequate irE.rxiE:d ;y at Liv r .

:39. DeirE.ndants' use, ofiffie IS-l'-,A,-N •K: mark has injured and c ;ojltirme,s to

inj ure 'SI paruc in ,an am o uri t not yet ascertained

(,Oil]~f'C ]CV__ /_ 'OA7:lV'[ +C I]~_L4.b1~ TFt,A, ][ ] E 11ZA F:]K_irJ F '1tIr1+C. 1F.',PVI[ EW7_

:itz1 :40 . ISpani:K repeats and real ' le~, ~~ ; s Paragraphs 1 1. 1' irc»a ;~h :39 +~f' tr i e; C :~~m~pl~~ 'i tz1

as iif f ia fl~r s e t ibnlhi herein .

:B~ r reason ' 'the icire€ ;O'irig, I?ef-Mdla rit: s have engaged ,nd l are

c ;oatirmii riF ; to engage s acts O i'tradCTIVIrlc infiingennernt iri violation of the c :ortu7io in

law o f (ieorg;i a .

4 2 . De;fE:rndan i ts use o i f tlhe ;S• :P' •A~-N-E' MIMIC is with Imovv' If:d;ge aind iii

w illful d iis re€;irc3 o i 'ISpart :K ' ; ; rights th~ercin .

10
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43 . De i;endant; s " aforesaid acts have- inr E .para l bly damaged Spwix and will

continue, to irreparably damage 'Spanx unless enjoined by this Cowl, as a result of

Which Spanx is without an adequate irenri{,d;y at l amr.

44 , Ilk .- 1e; sidant; s" uuse of 1:fiE : LS-134A•r1• :K: mark has injured and ccitit i mte ;s to

injure ,i 1panx in ain amount not yet ,ascertained.

c7OU]\rf"V' - DIL'LE'CiOrT 1J1'TCwm

45 . Spanx repeats and real lle-ges the! allegations: o f' .l'aragrapris 1 through 44

a s s , ii"set f ort lh filly herein .

By reason o i'ithc fc r xtg c }ii rIl, acts Of l] e~ fe n IdkIn~t :~,1 : 1 iE, I- f; exists ~~

likelihood f injury-to business replita.tiol o ar cif I di llul : ion of' 1:f tc disfinctive, quality of

S]?~~If~CK Mark 41 violation of O .{~ .i G ~ .~~ . § 10-1-4,5111U) .

47. ]CIE, iEcmdants' use, o f 'ikhc, ISO P•A-N•K: mark is with k:riowleclg~~ ~~n~~ in

willful disregard af ]Pl a : irii: iffs" rights in and to the y S F'Ald}: Mark,

4.& . 1GE,6endants' clitut iion of the d istinct ' i ve- IS ) : PAMX: Mark has ii rreparably

. d ;Sparuc fir ld wi ll c ontiinue~ to churiag{e IS ;paria; in-E,p, aralbl;y un less enjoined by

this C-o11 r1, a. s ;I result of which ;5pa r rut is without an adequate irenmcd,y at lam,

49. SFIMi:K repeats and real lleq;CS the allle,-ga1r ioris o f']Parag,rap}I .; I through 4 6

ass, i lE set forth ifull l y, herein.

1 1
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5(1 . 13y reason ) f the fQr~,ping, Defendants have. engaged and are

ccmtiaatai lng, to cri~;ag ,e; i l 1 rtc;is Of eanfaiir- , ~onnp~e ;tit.ioni in ~~ii c>1a ~ti ian oaf 0.~;' . ~ ~r.A. § 23.2% .

.SS an d the c.anvmmn law of (-J e;or€; ia .

5 L . I7efenxlants ' use c)f the S•F'-A•N~-lC. : rnarl c is with knculedge and in

Willful d'ssri.g,and c) f P1Lainti iff:s, ' rights, in and to, the i ;PAMK: Mark .

52. Defendants'' acts of unfair ;ornpetitioin have caused and will conflT11113.

to cause financial damage to Spanx, and in•e :xrar<iblE; injury for which SPanx has no

adecluate: remedy at law .

5;3 .. De ferudant : ; ''' use of ' t.rie, mark has it jured and c Oril : inUe;S tO

injure Slpanx in an amount not yet ascea r1 :a i nex l .

,{_OC1]\fif 'V'1 ' 1- l)FiC' 1 F_CiNF;'1'1R,~~DF_~'1R .~~(_ I']f /~' ~ , S
- --IUNDERiO.t: . l3,AL . l 0_j 1 ell sego ------

54„ S panac repeats, sandd re,alle.gf,s) the 1-1'lle El;ttfonS Of' P,ara ;gra pbs, 1 through

5 3 as ; ii'set f6rtl ll i:ull ;y herein .

]3 y reason of 1 : tiE, fbreg;o i nl; acts, Defencl<inlrs have e.n€; ~ ~ ;gedl in

C l e- c, E.ptive : trade practices ~ls (1C.SCir ibe(i under the Uniform I)ecepti ve Trade

Practices Act at C)„C.1-3 . A„ § 1 0-1-3i'2„ in: lading passing ufiF gpo ds or services as

the~s, e ; of 11110tlher ; causing l i1 ce'liriood i)f c ;al fus ii c»z or as w the

se l«ec :f:, sporlsorship, approval iDr c;enlifieatim c)f gwds gar se:rtiriee;s; causing

likelihood oaf confusion oar as w affiliation, eann e r c , tim , iDr

12
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association w i th or certification by aIUJ'their; and representing that goods or services

have sponsorsh ip or approval that they do rio1: have.

Sufi, Defendant.,; have wi ll full y engaged inn the foregping trade piraefices,

krioixin€; tlhenn to be d',e . c ; e;p1 . ive;.

De.feruiant:>" actions were with 1Lcnowledg ;e; and in willlfu2 di :>rega~rc~ of

P ' I a int ii fh' rights in and to the SPAISN Mark .

5 8 . De ; #erudants" pil c,tices have ii-mused and will eanfinue

to cause inarsci i<<1 damage. to :ip anx. aricd in c:paralblt: in j ury fir vv;hi ie'h Sp la riac has no

adequate remedy at law .

~ 'V '~~F:l~.~'s ]FO :R'.1~, ~~pa,nx , ;prays:

1. . That this, Court issue a p re1imiriz tt), and permanent i in j +a ;ncY 'ion pursuant

to :I ;S USX'. 1§ 1116, and/or under ap;phc , <<b ll e. Georgia law +ar statute, enjOillill,g and

restraining I) ~afend " a C11, S, and their ii ffli I L41t@S, al€ ;t.L7ta, partners, ~ S i ~;C'i/~a 11 t15 and

Or cl rlylOf11E: acting with t heir authority or an their behalf, from directly or

indirectly using, or an y name, designation o r ixiaji: c;ont<<ir i ing

or any olh{,r temi s iniflar 1.0 the ,35PAMi( : Mark.; which is likely tocause .

C ' CII1 fiI] :i]' OI] ;, mistake or to d E .'Ce ll`Ie ;;

2.. 'I"r<<it i rti ii s, C ;oian r, pursuant to 1 S tJ. .~ .C. § 111, 8, anb'ar- under apip Ii caable

1 :3
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Gi E .arghi law o r statute , arde r that all g0o ds,, l abE.1 . s, signs, p :r ii rit . s, packages,

'U1/1'clp]Jer S ;, Ce~c ep taC leb 'S,, and a,d1le IC1. 1 S+e 171e 'Cl t ;S in the possession or urder the control of

DE.iff 'll ida in ts bearing or any <<me;, des i t;natiio i i. or mark cont,a i i z 'i ii 1 ,iii 1,

or any offi e:rtf.rm coril:usin~gly similar o, i the 5 'PA]\N Mark, axid ail l

pla tes , imolds, nnatirire.s and other IrtE :aris o iEm ak.i ng; the -Sam e: , shall be delivered up

and d festmyCd ;;

?• . That Defendants tic, required 'to au:c,amt to cSimi 1x fur any nd all

be. rs eifit ,s or profits derived by Defierida . rits i f'rcani the use oar any ria 1~rif,,~

designation or yr<<irk rcmtairiing, ar any ffier term coryi Eusirigly similar

o the LS ]?ANX Mark, including the sale Of' a 11y and all prodLicts or services

associated with any such name Or riuirk :, and :four all clamajp.-s sustained b)' SINVIX by

reason t' ;s a' id acts of i rt f'ringennmt, Li ri fit ir competition, dilution, and o ther causts ,

co1'actiion and ci)ndLuc,i: ,cornrilaiined IDf'hWIreilri ;

4.. 'I'r <<<tt ithiis, Cb>urt award Sperm thee amount OfDdlerid,'113N' profits

obtained from ]Cie :fe,nd;a:nt.3" 'unilavvfii 1 actions as se ibi- th herein, pursuant o 15

U.,S .C' . 2~ 1. 11 17 ;

:i . That this Court award Spa rix a11 damages ;>u,stair,ie :d as a rE ;s ii ll t of

D efer icla» ' t s ' un1aNrifulL actions as set fcath herein,, pursuant to 1 1 : 5 U.S .C. § ]l : l 17,

as»d/ar under applicable CJCOr;gh law or statute, and that the award ofdamagesbe

1 4
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trebled airidfor increased in gu:c.ordancewiith 15 U.'S .{', ., § 111 7;

6 . That this Court amnard ptamitive damages ag,a ~inst Deferid<Ila' t :> Flurs,Lian it

7. That t his C 'cti:l . award :i Iaanx, t11e costs f 1;his action ci ryd its reas C/I1.'a7ble

w9 :c»rr rE.ys„ fees pursuant to 1 5; U .61')„ ( : . § l 117, O .C ; .,{aA . § 10--][ .-.3'73 md other

apriBcab se Gder c }r€,i 4i hnv ; ~and E

S. That this Court grant such other and further relief as ;,it shall deern Just .

Respectfully sub iriitted , this da,y of--~~ ?y ~Q----------------- ?o Os .

;'C1'T'~~E;~~L,~~r1L} AS~l3IC, .1~C, Et]~~.ISNAN LLP

P.altricia 13 . {;UnLriirigh,am ~i

Deildre A . Francis
(3eor'€,ia . B-,tr 'No . CiE>>3+6760
9{x!9 Peachtree Street, N.';.
At'lanlUt, iCiF;oirg'ia 3 (} :3 1091
7['e[e]?horie:„ 404 .853 .8000
F~~cls'imile : 404 .853 . 8'80 6
(.-rnai!„ pat riic,ia .c.,unsd righ,am@,sablavv,c ;oim
e:-rnai~ ;, deidre .i~'raru;is(x~<.~~ib1~~~rN .conr~

Attorneys for F'lai ,ntiiffi

I .5
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------------------
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bt IIp :Jl'se , x, ypanties ~3i z i3 inaiLa;~htl~ laii ckers .conv 't- .;tocki.-.ts. aspx 4141201} .3

SPANK .- Stockists

r,i r f n]nrt . 1Rcmisti~c lA~ n

Coml:acl :lJ;s _`r-

~C u:Aarner S ervice
-------------
h;fy Account

Rang e- 4 ;

r +
~) l. ~ ~f l~~ Z .~~~~~.~~

' flie ifu11 range O'cour prixiLiets ca n be fouii d 'hem ain th e web:>ite. A selection olf ou r products lum lx- found in the f
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. .~ [3I~. ~i -fC~i~ : :~ ~ ~l~fis ~
London :
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King's Road

LONDON

SiN3 BUR

' fe l : 020 'r3 ' 76 dIM5

]f iMz'wiCILs; ]U 3mid011

6,11 New Doind Street

LONDON

IffLA 3 Bs
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][G J ''s l~ tundiy
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TO :: 020 '7<<M 7855
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LONDON' Wt : t B[:E
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Evansto p I L 60 2 o i

TO: E147 ' 8 E19, ' 707o

1Uexis,Sichoeliberg ;

124 East 1,7Sifh Street

New York W' Y 1 00', 7~c i

Td. 212 288 7209

13 , i rrncy's

660 Ma l d iisOm Avenue
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Creation da te : 29 A ,u g 2002 ]L7L,, :L' T :S 1B
F:)q) :Lra 1. : to n date : 29 Aug 2009 :L :L : : l f3 :' 1 5
M -U- M ME
The da ta in thi s wh oi s database is p rovi ded to you
purposes on ly, that is, to assist you in obtaining
related to a domain name registration recor d'. . We m .
available "as is," and do riott guarantee its accura .
whois query, you agree that you will use thi s data
purposes and that, under no circumstances wi ll you
enable high volume , automated, electronic processe .
this whoi,s d atabase system providing you thi s info .
enable, o r o therwis e support the transmission of m .
commercial adve rtis i ng or solicitations via direct;
mail, or by telephone . The compilation, repackagin .
other use of this data i .:s expressly prohibited wit :
consent from us .

We reserve the right to modify these term's aptt any
t:li:Ls 4Taer,y, you agree to abide NY these terms .
Version X 6 . 3 4/3/20 02

I7e>rto Inc . - Growing Your Business, One Click At A
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404 .653.B+M
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JAMES NJONMON, 11.
1~ W.t :l ' LrME » 1(14. 06; l, O '~ir3
I :-~~ nM : J nd~s J ~ihrnwM~snbirw,a~ni

Octolbmr 2a, Hop

Armmcr-----------------------------------------------____-------------___-----
A111anta i t AwIs'tim it t'[ous1m ∎ New Yoit 0 U[1'ahmsoc is `ViilIE I1 10 {g1AR . b C

1131derGari~dl
11 AShM la[ 11

JBxvi".n11aul w?
l axagr$ AT LAW

VIAE1HIA11l_,A.M) TUE{G[ !i lf] E1RED , 1NGU[l;

Porn .amp5131[1
C'OIIipmy D~ lCCtAI' .
Se:cy Parities and Naughty Kjuckers limited
1Jn1r .2.H[ VV~aIDdstcKA: Stu1m;
36 Wmd[stixlc Grove
lGondon'RT1L't 8113
united 1Kingdom

Re: USC' of SPANK
0z- ;R .e,fvrexu:c ; l N'u rabmr. 20776.(I(K)3

Dear Ms„ ,Lampscsn :

We rpm-sent &SRArJ:K, In{c . . (the "(. IQ,rT1;Xuiw'~i Mill Sara ]3lfd:c;ty ("i1Rs . Eo LakcbO , founder
oi' Ilt EC ; Cbnn;panY, hi varicius, ltrade[mak inatl:e:rs, .
Naught( K~Ec;k :e ; rs I.iniita3's, ir' .> .P '.A, .]N '.] K.'";I us: of'SlP,ANK far intimate tippiuvl . .

As Imii may know, 'h1;s . lB lA- c,ly is the oINn ,er of 'it dv&mmr): r r .gii sti-ation in n the IJn i t ;ed',
: ils t,N ; for. l:: mark SNOW" for b,asi c-ij, , l ;~igerYe„ pmus, d'irs:ics, shias„ ,slimcs , :lyhnvv4uU .
(F:e Eftt11Itii0 xi 'mo. :!, 464,43 0) . S IP,ANX. % as tKm iixi comtinu ,outs use ' b, y 1&. F3 1l ekt;l ;y amid fl ie;
Company ui Chi : United ataUm' , sii riccAUgust I5, ~'.( 1{x) and is it fimovi s 1ra+dcmuk SN 1]NVO is
Faso i n tme , ii ri fl ie Cfxuti,ci Kingdorn arid ;pnAut,N3 by a
L .["CMf,I IpL e;gistratio'n No 2 ;, iDBB ,:!'iU) film[ vz 2W 11 fi». ~ate mic; items i a;s hi the 1Jni l:ed ;5 itati e s „ 7 i7x:
C'M covers gill ofthe countries ci 1 ' 1 bE e ]Eump-mai tMiciit, ineliad iirig ; die United K~q;dome. Mr,
Was i ll evv:>l a, a 1 :ormew ihnplo;yae crf ' the C'ompmz;y„ M,viised, ;ro» cd ' 1kese iijglh'w ;hi an e:r nail ilve41
Jamxarly (}()~y and. ,roiu a~ckm,ovv1edfj; e 4l ire;mi; pt of same ba M ,e1x1au1 dated Jaaumn,( 31, 2:tl{ki .

As it result of rAs . :B I al kelly's miria the C'c>rnpany'; s vvell-cmtalb'l islhiN3 rij~Ms, ii i -ax : 'Sr'jof;ce
inar]c„ rauiai albori;u;cl us: ofinarlics &m: are coiri fimingl;r sumulim ma,y, cumsfittrte irim 3emark
infiringemetit, trademark dilut ion and/oi- »nfitir cx~Fnpegti i cfri 'ander fe,d~tria fuid state lav r;; md may
kal3 wrlsunzel-s, ai r other parties „ ito' believe that there .is . ; saiTEe, WSM rc; inlGon beIve yn the Company
or 3V [s. Bllakel,y mdl 11e; IgOads c ar bmines:s ofet party, using :,zic ,li a s inulm-muk S uch imes of
rnarlm may alscod ispaxa;gc or o1 l~erwzse damage the goodwill andl im-pzttationt Of 6C. C:)m,Fraur,Iy's
prod ucts and the 1radermsks ass{aciiatiN3 th,ein,witb. As lNe futAMnT YOIu Uxt iappnx ; iate :, the
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October 24, ,2007
Page 2 of 3

'Ilb

I f ' these teMis arc acceptable 4ci ;yon, plewsc, ]~wve a~~ o:diluy. of ESTAaV.]K. Sip
here indicated below wid fax to iny, iEau+ : ,numlk-m above-

AD 1762474.3

Company and Ms . 13W:e ; I; y must themtherefore be vigilant in emsur~ig ; duit m) confusi~M;ly : ;in~jour
marks am used im~ way's that could injive, or unpah- 11c.-Se indu able asw1s. .

1[t has recently come to our attenlkyn that your c onapaa a;y i s selling Ih%mi, e uEdl undenNGar
bearing the SINK auuk. The I^ompur,( and )&. F3 1',ak .ety am ca mrcenn{D1 stKild the use ofthe
SPANK mark id ue to ffie : ;inA,aariry in s oimdL wid appearance to the fwatow; 1SP'AM& ImItimar!k .
As 6~ Ire;Su11 Oftilt similarity of the nill]-kS IM1 d 6le g ;a i c& OIVv&ic.li they sin: uSa3,, I G OVIIsUmex
wiAsion pears o be quite Rely . For these reasons, vn, must demand 1121 you and, my
affiliated companies, or pirtim, irADITUV l ll e 4 1bY 3 'cny mse gat use t ff lb~e S;P'AVK rudc a ir ari3F
s i:r rul,mmarks,, and abandon any Mci al l 3]?j)]LiV1d:i lD]rL s,, ii f ' f iriy, for SW,ANK or exty,, similar nuius ii i
the United Sw cs „ +C 'anada, the United K uif;ciomy and. W 3; ( Oft-.1670 O'unbi{as 112 the Wod',d l .

The Company and ]V[: . . B,lake;l ;y hereby demand that vmanedituel,('cease
infiringin;g the 'Iil ',ANX: im2urks. To that cad, tim- Company tic! Sara F3 11a1c:el;y demand that
O.F'ANLK:. innmedli,aite, l ;y do the kllov+in .g; : .

(1) cease nd de-sis1: firm any further aiam0acure ;, sale, or dis-triitutioji aif'intiinmme
apparel (axiCl Other kiririg ;ing iUnns) bcariiriF; SPWINIC or any other un3;Cair marl'cs ;

(2) deslroy idl im6vn;g~n f ; in1aalFtte apparel (lind offier h ilriq~irq, itenL 3) ii i its
;Pos :sCSsi 0]r1 , nor t lia1: o; f i1s :wents , ; .

cancel W1 outsuincling orders for Chit nfiinghil ; fivirtuste apparel (and other
fidTfitg ing iite,rms.); .

(4) account .for alt profits made in connection with sales of the infringing intimate
apparel ('and!, alie; r infHn ,g ;i'n ,g items; }; , and .

C1) provide us with the r ~~rnes and ~~i»11~a~ct infor~na~t ion iPc~~ ~ all ret~uleKS, v~l a~~ll e; sal ~:ts orus
his solid intimn;ate; a1PpmN;1 (azid other inlHinip;iag

iiteIM149) txMr nsa~ SPANK Dr any' sintiil,ajr nuuts. _

If' .> . P' .,A ..N .lK '., fails to ccnnpl; y rvith~ i1ese demands and ;pwvii clc ; ; priaol f l of same,,1 lie
{.Ornirariy mind refs. BZake[y vrilll be fbrmi too consider al! available legal ciptiolls, in,eli uli4q; flit:
filing eo f a t civil action ire-c ittE:<t ing an injunvtion, nzun+el; asy chana,gcs ax[d lost pntiifits, costs ,
attorneys fees„ and any' iD 'a IE1- under tliC laws cil ' ilie lU'rutgxt S'taks, the United
~: iriF ; cl c~m, or ,%n; y country vvlh{ere ; ,thE : i niifi l jgii rl F; items are s+Qk l.
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Porn ]Lamp.>oci .
0,:~~otwr 24,2007 .
~ 3 o1'3 . .

11110

A0 1762,1141

We lodk farwrard to :Vow, w+opmration vi Ws, matter. If 'we clo not hear f'irxxi :YOU bIr
October 3 1 1. , ZOIl7„,we, lwi'l ! tm :fomed 1o pimue, other renles3 i .cs. .

Very tnily ;your. >,

[ ]LL Sz B1RENMAM I.aA'P

00 00 .0

~~ ~ C' oLriscl for ShM, Unc„ wid Sara BlAcly

1[,1? oirri LaIR p,s011„ S .1' .A.Tt.K :K uricd all WElial :ed wimpamnes or pardes owned or imiritrollidl

hereby agree to c cnn jp:lymntti all of late terms enumerated above ,widvn :3 1a&y ,s io 1ft<:

AGREED AMD ACCEPTED:

3 ?~o~~r~ Lann; p~+~~n„ . as an ihdl ivicitud
wid as et duly authorized officer
of &l'.A,rJ.F:.,

5-at-A..
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1aM~
991) PinclhtR,e Street, HE
AIlaou i . r.% S0c0a9%

4N5s13 .eaxi
Irax 40SLIlM .8806
MMr%1.aa,9MvJD0aL

December EI, 2107

Dear Mr. Prolvo :

---------------------------------------------------------------------------
Atl binui 11 Nusua IN Houston ∎ Ne+W YbI*k ∎ TalIaEpamee i. lPV adiUogton . IH ;

11&0xchedcand
i4ASIA] t'k i.

y~nulaxiUP
Oa' x OaCrS AF 1Ar

I AM«s M poFrN,M lL
DuRr-cT LINI E , 4 a4. nss- .assts
IE,m ~w : pMMS . pnr~«~na~ ,~e~aw. a~n~

VIA 1 ~INIAlL AND
John. Provo@waulcm. eomr

John `N. Pro,v l)
hbo1Qn BleinuEri :Bormat o3c ]3 rand, I.1.] ?
3300 Wells fine C'imai&
90 South 'Seventh 'iS tmt ;t
hZiirucLt ~apolis, :Miinnes IDII ~a, 55024140

Re:: Use of, SF1)OJK:
Ckir Relrefimac :e: Num]x : c : 20778.II(IS03;

I am vni li ;ng on 1k 1udf of S panx, Inc. and ;5m, B1Ac.t: V ('" ;S,pmK'li In response to your
1 ~ e1t~y~ dated ?1o-vemki er 9 1 , 2007. In that letter, you deny that yow client's mark creates any
1 ikeI ii t i c Krdl oi fci»zAision with flit, i Pamo»s SPANX:4D rnm r) :. You MI.- that others 1 k~ftlvl: SPANK
formatives which coexist on 'ktre register, inc'luCl in; g six fDlr ~ e !le6 : in E, ;itc , rrLs, two c>f' whic ;hoap1mv to
predate ow- c li c c it's m,arlc. 'I"h crcf+»^e, you cOr i c.l 1ad 1 : that :i INuM does not have exclusive lHights to
at vimz,at i oi n,s of S F')1]NI: marks., 'You also stateft that ; folv client does »01: use l1c marls i»
aidverla ,s ing and prornodonal ,rr i ate iia 1 ' aimed at 1le pub] ic , ])zit only as ; »i abb,rt: tinated, form OF
your t; [ie;r it"s rkamne . Wc; have-mmv #iu ll l, y considered your c;lii cnt's asgu; rrit.nts and strongly di .mgrcc .

Spanx never c; laiirned that it had exclusive rights to any and all formatives for SPANK. 1 fciY
c ,loIt}ii n ; g . What rNie said "Pas thal,~vow• cl!iea7 t 's mark was ;p;h+omel,i+adly and Asi .uj l,y similar to our
c ; li en t" s rnmr) : for wrty, cclosely related itc ;rms, mrnic11y iintirnaltct ap>>turl versus hosic-qlll in, g im1c„
None of the cited iegi:trittici ns are is close to our client',s mark imS'PAZVK;. Adldki 'a;ti a ]L1 ;Y „ o»;: of
them, SPANK Swoi t' T, is not i :n ~ ime: in the United Slates or Canmia as test "! can di c ¢enXine.
IClierrfort, this mark does not provide support for your CA i t ,nt's ;P osit ii c ir,L In any i,l(c;zit, SPAM"
arid S P'ALIYX; we i--mentially identical lx)th i ris iw3]l;y and pboiiet'i c .al lly .'] 7h e: Hk iell il hoo 3 of confusion
is furi .her bei gtitenied by 11,e CA I Q , se rt:Woaslvpi 4) 1' 1lC gocxi.s . 7'tnm , we be'lie' ve that consumer
cordusicin HS likely .

]a, regard to your arg +nntnt that your c :l'ient is not us 'ii ig, iffic imiaik in adverlising to thepublic, we find thus argument puzzlL i n ;g and without mc;rit. Use of iffic mark on . Me proa'uct to
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ar~~ 11,011

JffiFfidp

J,Dhn W. P'PD'v + D
Dmernber 4' ), 2007
Page i io f 2

id,,ntii:y , i t to tiht pwbli!c is amp ac9vExiisinF ; r use.. 'in, I I. Use of such a . :tit nilaz name on a pmdnc1 , so
closely rell ali,d to Spanx"s product iss a public and lir i fringi»g we ., 71c, fact t]`uit ;row' CHINA ClICISC! It
name iffia it is too long to put on the product does not nie;m dat Spanx has to tolinzU ; Ow
inlFrinF; ing ELtobrcvliZi;icI rL. Oni, may speculate da t your client purimmfull ly chose a m»ne Whose
abbreviation WD uIcl lb: ver;e similar to the Sp'A1VX49 :nak Mae res ,u ldn,g troe ;nnwk ;, ,iPvx,
infringes ;aj~gu vc's ti~ ;lits .

IT;y{aUr clicnt Truly respects iffic i .nw11et ;tual ;pirojxThr righi:t Of others BS staled in your
1emet, 6,:n. your client slhoialldE 1b+: v+illi»g to amirrneciiate:iy cease the use. of 6: mark i,ni dic United
States mdl the rest of tlu ; worlcd and comply with the other ri;qeunhnents: df +Q'ur Ck;Golkr:t 2-4,2007
letxey.'11iis is an extremely ina~plaftmG issue for Spanx . S pXn:K has ex pendeid cons iderable ; eifforl,lro
bu,Edl die S]PA,l'rX',ID mark into the f3nous mark ~ttizt R is l :oday.'Lfnle;s .' ive receive: a favorable.
re,sjxmst from you by December 14, 2007 vie-mill ass,mme, that your cli ent is not itrtrrcste.ti in
resolving this inattv Emicibly and 'we Will p~na~~.ed wN.-ording1y .

Very truly yours,

: > >U7'Ii E, Ft ]LASGIASIRI,]L & ]3 AE]VrUilf ; [,L]'
.s

..
/~ `//~

t
~~ : farntrrI. lohnSQ.n„ :fi -,

C'ounsel J 'or .>PAMt„ Inc. and ;5im]ghdi;c: l;y
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