FILED

Defendant.

IN THE UNITED STATES DISTRICT COURT 8EP 10 ;3
FOR THE EASTERN DISTRICT OF VIRGINIA
NORFOLK DIVISION o
RK, US DISTR]
I NORFOLK, c\:/]I-.\ COURT
HEADGEAR, INC., |
| ’
Plaintiff, | No. - OFcv 47/
I
V. | Jury Trial Demanded
I
DANIEL LEE d/b/a MANHATTAN, |
| Assigned to:
I
I

COMPLAINT

COMES NOW Plaintiff Headgear, Inc., and as its Complaint in this action against Daniel

Lee doing business as Manhattan, shows the Court the following:
I. Jurisdiction and Venue

1. This is a civil action seeking damages and injunctive relief for copyright
infringement under the copyright laws of the United States (17 U.S.C. § 101 et seq.) and for
trade dress infringement, false designation of origin, and unfair competition arising under the
Trademark Act of 1946, as amended, 15 U.S.C. §§1051-1127. This Court has jurisdiction under
17U.S.C. § 101 et seq.; 28 U.S.C. § 1331 (federal question); and 28 U.S.C. § 1338(a) (copyright

and trademark).

2. This Court has personal jurisdiction over the Defendant, and venue in this District
is proper under 28 U.S.C. § 1391(b) and 28 U.S.C. § 1400(a), in that the Defendant resides in

this District, and the acts of infringement complained of herein occurred in this District.




IL. Parties

3. Plaintiff, Headgear, Inc., is a corporation duly organized by law having its

principal place of business at 3409 Chandler Creek Road, Virginia Beach, Virginia 23453.

4, Defendant Daniel Lee is a resident of this District doing business as Manhattan
stores, which conduct business in this District at 880 North Military Highway #1135, Norfolk,

Virginia 23502, and 701 Lynnhaven Parkway #1270, Virginia Beach, Virginia 23452.

1I1I. Facts Common to All Counts

5. Plaintiff is in the business of selling clothing at retail and wholesale, which is sold

under various trademarks, including the BLAC LABEL mark.

6. Plaintiff is, and at all material times has been, the copyright owner under United
States copyright laws with respect to certain original copyrighted artistic works (the
“Copyrighted Works”), including but not limited to, original copyrighted artistic works,
representations of which are attached hereto as Exhibit A, which are the subject of valid
Certificates of Copyright Registration issued by the U.S. Register of Copyrights, copies of which

are attached hereto as Exhibit B.

7. Among the exclusive rights granted to Plaintiff under the Copyright Act are the
exclusive rights to reproduce, display, and distribute to the public the Copyrighted Works, and

the exclusive right to prepare derivative works based on the Copyrighted Works.
8. Defendant is in the business of selling clothing at retail and wholesale.

9. The photographs attached hereto as Exhibit C show front and back views of

clothing items sold by Defendant.




10.  The items of clothing shown in Exhibit C contain substantial portions of the

Copyrighted Works shown in Exhibit A.

11.  The sale and offer for sale of these items by Defendant constitute reproduction,
display, and distribution of the Copyrighted Works and/or preparation of derivative works based
on the Copyrighted Works and infringe Plaintiff’s copyrights and exclusive rights under U.S.

copyright laws.

12.  Upon information and belief, in addition to the items of clothing shown in Exhibit
C, Defendant is selling and offering for sale numerous other clothing items containing substantial
portions of the Copyrighted Works, the sale and offer for sale of which constitute reproduction,
display, and distribution of the Copyrighted Works and/or preparation of derivative works based
on the Copyrighted Works and infringe Plaintiff’s copyrights and exclusive rights under U.S.

copyright laws.
IV. Claim For Relief - Copyright Infringement
13.  Plaintiff hereby realleges paragraphs 1-12 of the Complaint as if fully restated
herein.

14, Defendant, without the permission or consent of Plaintiff, has reproduced,
displayed, and distributed, and continues to reproduce, distribute, and display substantial

portions of the Copyrighted Works.

15.  Defendant, without the permission or consent of Plaintiff, has prepared derivative

works and continues to prepare derivative works based on the Copyrighted Works.

16.  Through its reproduction, display, and distribution of substantial portions of the

Copyrighted Works and its preparation of derivative works based on the Copyrighted Works,



Defendant has violated and continues to violate Plaintiff’s exclusive rights of reproduction,
distribution, display, and preparation of derivative works. Defendant’s actions constitute

infringement of Plaintiff’s copyrights and exclusive rights under U.S. copyright laws.

17.  On April 23, 2008, Plaintiff, through counsel, sent a letter to Defendant (the “First
Letter”) directing Defendant to cease and desist, by May 2, 2008, from its reproduction, display,
and distribution of substantial portions of the Copyrighted Works and its preparation of
derivative works based on the Copyrighted Works. Copies of the First Letter and delivery

confirmation from the United States Postal Service are attached hereto as Exhibit D.

18. On May 2, 2008, Defendant responded to Plaintiff’s letter with the letter attached
hereto as Exhibit E, acknowledging that Defendant sold the infringing items of clothing shown in
Exhibit C, apologizing, and stating, “In the future, I will be very cautious as to what I order for

the store.”

19.  Notwithstanding the notice given in the Letter, Plaintiff discovered that at least
one new item of clothing subsequently found in Defendant’s store was infringing its copyright
rights, evidencing Defendant’s continued reproduction, display, and distribution of substantial
portions of the Copyrighted Works and its preparation of derivative works based on the

Copyrighted Works.

20. On July 8, 2008, Plaintiff, through counsel, sent a letter to Defendant (the
“Second Letter”) notifying Defendant of the new item of infringing clothing found in

Defendant’s store, and further notifying Defendant of its infringement of Plaintiff’s trade dress,

as set forth more particularly in Section V of this Complaint. A copy of the Second Letter is

attached hereto as Exhibit F.



21. On July 24, 2008, Defendant, through counsel, sent a letter (copy attached hereto
as Exhibit G) in reply to Plaintiff’s Second Letter, stating that Defendant did not infringe any of
Plaintiff’s rights, and threatening to take action against Plaintiff for “continued harassment” of

Plaintiff.

22.  The foregoing acts of copyright infringement have been and are willful and

intentional, in disregard of and with indifference to the rights of Plaintiff.

23.  As a result of Defendant’s infringement of Plaintiff’s copyrights and exclusive
rights under copyright laws, Plaintiff is entitled to statutory damages pursuant to 17U.8.C. §
504(c) for Defendant’s infringement of the Copyrighted Works. In addition, Plaintiff is entitled
to damages by law for Defendant’s willful acts of copyright infringement. These damages may
include by election statutory damages of up to $150,000 per infringing act of Defendant. Plaintiff

further is entitled to its attorneys’ fees and costs pursuant to 17 U.S.C. § 505.

24.  The conduct of Defendant is causing and, unless enjoined and restrained by this
Court, will continue to cause Plaintiff great and irreparable injury that cannot fully be
compensated or measured in money. Plaintiff has no adequate remedy at law. Pursuant to 17
U.S.C. §§ 502 and 503, Plaintiff is entitled to injunctive relief (both preliminary and permanent)
prohibiting Defendant from further infringing Plaintiff’s copyrights and violating Plaintiff’s

exclusive rights under U.S. copyright laws. This injunctive relief is not adverse to public interest.
25.  Plaintiff requests a trial by jury in this action.

WHEREFORE, Plaintiff prays that judgment be entered by this Honorable Court in its

favor and against Defendant as follows:




A. For an injunction (both preliminary and permanent) prohibiting Defendant from
further infringing Plaintiff’s copyrights and violating Plaintiff’s exclusive rights under U.S.

copyright laws, in particular, providing:

“Defendant shall be and hereby is enjoined from directly or indirectly infringing
Plaintiff’s rights under federal law in the Copyrighted Works and any other original
artistic work, whether now in existence or later created, that is owned or controlled by
Plaintiff (collectively, ‘Plaintiff’s Works’), including, without limitation, the reproduction,
display, and distribution to the public of substantial portions of Plaintiff’s Works and the
preparation of derivative works based on Plaintiff’s Works, except pursuant to a lawful
license or with the express authority of Plaintiff. Defendant also shall destroy all copies
of Plaintiff’s Works and all derivative works prepared from Plaintiff’s Works in
Defendant’s possession, custody, or control and certify to the Court within 14 days that

all such copies have been destroyed.”

B. For Defendant to account for and pay over to Plaintiff all damages sustained by
Plaintiff;
C. For Defendant to account for and pay over to Plaintiff all profits realized by

Defendant by reason of its unlawful acts alleged herein, as provided by law;
D. For Defendant to pay Plaintiff statutory damages for each infringement of each of

the Copyrighted Works pursuant to 17 U.S.C. § 504;

E. For Defendant to pay Plaintiff punitive damages as may be permitted by law or in

the discretion of the Court;



F. For Defendant to pay Plaintiff its attorney’s fees and costs expended herein; and

G. For such other and further relief as the Court may deem just and proper.

V. Claim For Relief — Trade Dress Infringement,
False Designation of Origin, and Unfair Competition

26.  Plaintiff hereby realleges paragraphs 1-25 of the Complaint as if fully restated
herein.

27.  The photographs attached hereto as Exhibit H show front and back views of a tag
attached to clothing items sold by Plaintiff, which has been in continuous use by Plaintiff since at

least as early as December 2006 and has acquired secondary meaning.

28.  Subsequent to Defendant’s May 2, 2008 letter acknowledging that Defendant sold
the infringing items of clothing shown in Exhibit C, apologizing, and stating, “In the future, I
will be very cautious as to what I order for the store,” Plaintiff discovered clothing items in
Defendant’s store that have an attached tag, as shown in the photographs attached hereto as
Exhibit I, which provide front and back views of the tag attached to clothing items sold by

Defendant.

29.  The tag shown in Exhibit [ was intentionally copied from Plaintiff’s tag shown in

Exhibit H to make it appear as though the tag was created by Plaintiff and to mislead consumers

into believing that Plaintiff is the source of the products with which the tag shown in Exhibit [ is

used.

30.  Defendant’s use of the tag shown in Exhibit I constitutes infringement of

Plaintiff’s unique trade dress.



31. The aforesaid acts of Defendant are likely to cause confusion, mistake, or deception
among consumers as to the source or origin of the parties’ respective products by reason of the
fact that consumers believe and are likely to believe that Defendant’s products originate from, or
are in some way properly connected with, approved by, sponsored by, or endorsed by Plaintiff.

32. The aforesaid acts of Defendant constitute trade dress infringement, false
designation of origin, and unfair competition in violation of section 43(a) of the Trademark Act

of 1946, as amended, 15 U.S.C. §1125(a).

33.  Upon information and belief, the aforesaid acts were undertaken willfully and
with the intention of causing confusion, mistake, or deception, in disregard of and with

indifference to the rights of Plaintiff.

34.  Asaresult of the aforesaid acts, Plaintiff is entitled to damages pursuant to 15

U.S.C. § 1117(a), including treble damages, attorneys’ fees, and costs.

35. By reason of the acts of Defendant alleged herein, Plaintiff has suffered, is suffering,
and will continue to suffer irreparable damage, and, unless Defendant is restrained from

continuing these wrongful acts, the damage to Plaintiff will increase.

36.  The conduct of Defendant is causing and, unless enjoined and restrained by this
Court, will continue to cause Plaintiff great and irreparable injury that cannot fully be

compensated or measured in money. Plaintiff has no adequate remedy at law.

37.  Pursuant to 15 U.S.C. §§ 1116, Plaintiff is entitled to injunctive relief (both
preliminary and permanent) prohibiting Defendant from its further acts of trade dress
infringement, false designation of origin, and unfair competition. This injunctive relief is not

adverse to public interest.




38.  Plaintiff requests a trial by jury in this action.

WHEREFORE, Plaintiff prays that judgment be entered by this Honorable Court in its

favor and against Defendant as follows:

A. For an injunction against Defendant permanently enjoining and restraining

Defendant from:

(i) using in any manner the tag shown in Exhibit I and any other trade dress likely
to cause confusion with Plaintiff’s tag shown in Exhibit H in connection with the
advertising, promotion, or sale of its goods or likely to create the erroneous belief that
Defendant’s goods are authorized by, sponsored by, licensed by, or are in some way

associated with Plaintiff;

(ii) otherwise engaging in any other acts or conduct that would cause consumers
to erroneously believe that Defendant’s goods are somehow sponsored by, authorized by,

licensed by, or in any other way associated with Plaintiff;,

B. For Defendant to account for and pay over to Plaintiff all damages sustained by
Plaintiff;
C. For Defendant to account for and pay over to Plaintiff all profits realized by

Defendant by reason of its unlawful acts alleged herein, and that such amounts be trebled, as

provided by law;

D. For Defendant to pay Plaintiff punitive damages as may be permitted by law or in

the discretion of the Court;




E. For Defendant to pay Plaintiff its attorney’s fees and costs expended herein;

F. For Plaintiff to have such other and further relief as the Court may deem
appropriate to prevent the public from deriving the erroneous impression that any goods or
services provided by or promoted by Defendant are authorized by Plaintiff or related in any way

to Plaintiff or its products; and

G. For such other and further relief as the Court may deem just and proper.

Respectfully submitted,

HEADGEAR, INC,,

Dated: September 5, 2008 By: W

MENDELSOHN & ASSOCIATES, P.C.

Kevin M. Drucker, Esquire (Va. Bar No. 40563)
1500 John F. Kennedy Blvd., Suite 405
Philadelphia, PA 19102

(215) 557-6659

Attorneys for Plaintiff, Headgear, Inc.

10



EXHIBIT A
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EXHIBIT B
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Certificate of Registration

This Certificate issued under the seal of the Copyright
Office in accordance with title 17, United States Code,
aticats 1hat registiation has been made fun the woth
identified below. The infosmation on this certificate has
been made 3 part of the Copryright Office records.

A,:M &D.bmo Registration Number:
Register 8f Copyrights, United States of Atnerica VA 1-633-539

Effective date of
negistrution:

May 16, 2008

Title =

Title of Work: BLAC LABEL 14

Completion/ Publication
Year of Completion: K7

Date of 131 Publication:  Apnil 26 2007 Nation of 15t Publicotion: United States

Author
. Author: Headpear, Inc,

Author Created: 2.1 artwirk

Work made for bire;  Yes
Citizen of:  United States Domiciled in: United Staten

Copyright claimant
Copyright Claimant:  Haulpes. Ine.

3409 Chendler Caek Rasd, Vinginia Beach, VA, 23353, United States

Certification
Name: Kevin M. Drucker
Paote: May 16, 2008

Page laof |}
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Certificate of Registration

1 his Certiticate issusd under the seal vf the Copyright
Otfice in avcordance with ttle 17, Uniged Siates Code,
attests that regastration has been inadc tos the work
identificd below. The infocmatinn on this certificate has
teen made o part of the Copyright Office recards.

61% % Registration Nuniber:

Registetof Coprrights, United States of Amernica VA 1_629_ ] 33

Effective date of
registration:

March 28, 2008

Title

Title of Work: BLAC LABEL 19 & BLAC LABEL |9 DENIM

Completion/ Publication
Year of Campletion:

Dute of 151 Publication:

2007
October 1, 2007 Nation of Ist Pubtication: United States

Author

. Author:

Author Created:

Work made for hire:
Cltizen of:

Headgear, Inc.
2-Danwark
Yes

United States Domicled (n:  Unized Sures

Copyright claimant
Capyright Claimant:

Hesdpear, Inc.
0% Chand'er Creek Road, Virginia Reach, VA, 23443, Unitod Statcs

Certification

Name:

Kevin M. Dnxcker
March 28, 2008
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EXHIBIT C
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EXHIBIT D




MENDELSOHN & ASSOCIATES, P.C.

INTELLECTUAL PROPERTY Law

Kov s M. Dscexex SuTr40s
Dineer:(218) $57.0089 1200 Jons F. Kessany B, Toarnose (215) 2870080
EoMan: kevin® mendelipcom Proaeoenig PA 19102 Facanine (218) 8578477

April 23, 2008

Daniel Lee Daniel Lee

Manhatian Manhatizn

880 North Military Hwy. #1133 701 Lynnhaven Pkwy. #1270
Norfolk, VA 23502 Virginia Beach, VA, 23452

RE:  Infringement of Headgear's Copyrighted Clothing Designs
United States Copyright Registration Nos. VA 1-618-136,
VA 1-629-132, VA 1-629-133, VA 1-629-134, and
VA 1-629-133
Ouy Ref, No.: 1152.000

Dear Mr. [Leea:

We are intellectual property counsel for Headgear, Inc. ("Headgear"), the owner of all
right, title and interest in and to copyrighted lines of clothing and clothing designs, sold under its
Blac Label brand name. Headgear is the owner of copyright rights in designs embodied in its
Blac Label lines of clothing and routinely files federal copyright applications with the United
States Copyright Office to register protection for all of its designs. Below are copies of
Headgear’s Cenificates of Copyright Registration Nos. VA 1-629-136, VA 1-624-132, VA 1-
629-133, VA 1-629-134, and VA 1-629-135, which cover proprietary designs appearing on
Headgear’s clothing:



Daniel Lee
April 23, 2008
Page 2

Certificate of Registralion

Thas Certutioate mund urader the ol uf the Copyrzgdy
OFae ity hasrdiowe utth Lake 13 Usied S50 Gk,
azzewts that cogisteatsan has been nusde for the werk
wentifrd below. The nfarmstas on this cert duate Say
boen mide a part of te Copraight 53 records

b, Gtio

Repbtration Number:
Keghste? 0 Comrighis, Liused seates uf Amerns VA 1-629-1 36
Eftective dote of
b
Mach 2%, 2004
Title
Tithe of Work: DLAC LAHEL 17 & BEACUANEL 17 DENTM
Completion/ Publication
Vear of Completisa: 2007
Date of 154 Publicatien:  Sqeeber 1. N7 Nation of 15t Pubtication: Uzited S:cto
Author
L Auitnr: Hedget, b
Autber Created:  2.D twurk
Work mode for bire: Yoy
Citlern ok United SUtes DNomislled ka:  Uhited Swres
Copyright claimant
Copyripht Qsimant:  Headgess, S
M09 Chandier Creek Reod, Virgirma Doach, VAL 2383, United Scaies
Certification
Name:  Xavia ML Daxcker
Dages March 23, 2008
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Daniel

Lee

April 23, 2008

Page 3

Cert

ificate of Registration

‘This Certificate lswand under the sesi of the Coprright
Qihice in ix<undance with titke 17, Eritnd Sars Late,
ates it scpisteaion bes beon reade kot the mark
ident.fied delow The informacinn on this certficate has
heen made o pert of the Copytaght Gilice secards.

Giteio Kegirto N

Rl g eted s of A VA 1-629-132

Uective datz of
e

ek R X¢@8

Title

Title of Wark: BLAC LABEL 18 & B AU T ARF 18 NENTM

Completion/ Publication
Year of Cammpletion:
Date of 15t Padlieation:

b 11)
Sepeenber 18, 2007 Nstion of |s3 PEcation; United States

Author

L Acthr:
Author Created:

Work mede for Mre:
Citloeo cf.

Heudgear, Inc.

2.D arweck

Yo

Uniczd Ssces Doxgiled tn:  Luiited Suxzs

Copyright daimant
Copyright Clieant:

Redpear, Inc.
3402 Chacdier Crosh Road, Visgria Besed, VA, 23483, Unitsd Sesacg

Certification

Date:

Kevia M. Douches
March 28, 2008
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Daniel Lee
April 23, 2008
Page 4

Certificate of Registration

1us Cetncate tued yader thic real 't Copyright
Ofce i ncondane nkh ik 17, Cititef Suns Cale,
atewts that registr atice: b brecns made for the mork
identitied betow, The inkoemmaticn on chis certticsty hat
been mide a purt of the Coprripht Ofiac aonds.

&.‘M % Repistration Nusiber:

Regiits?Of Coprnghits, Cruted Sutes of Aineras VA l _629_] 33
Fffxctive dateof
registration:
Manch 2R 2004
Title
Tille of Work: BLAC LABEL 19 & BLAC LABLL 19 DENIM
Completion/ Publicaticn
Year of Completion: 2007
Dete of 191 Publicatian:  (Oceober 1, 2007 Nation af tst Pudkection: United Saees
Author
. Author: Jiadgecs, bic
Authar Created:  2:Darhamk
Work emade for hine Y
Chiina af:  Lbited Stales Damiclled In:  United Sextes
Copyright claimant
Cepyright Chrimeant:  Baxbruc, Inv.
3400 Chandipr oo Roed, Vingin Beach VA, 23483, Linased Stases
Certification
Name:  Kowia M. Drocker
Mate: Man 23, 2008
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Daniel Lee
April 23. 2008
Page3

Certificate of Registration

{his Certitaate ivued urder Ei sgale2 e Copyrigh
Gificein casundamae with tile v2 Lveend Saszes Cods,
aitess By regixration hias bees cxade toe the wora
bentitned belose The information oo this certificate ha
been mnte s past of 132 Copynight Giive enards.

%—O Registratioa Number:

Regiientd Copyridite. Uniteud $tazes of Amennca VA 1-629-134

Title

Lffective dstz cf
reghutratios

bk 24 Xos

Title of Worh: BIAC LAREL 20 & RIAC LABEL 20 DENIM

Completion/ Publication
Year of Coxpletion:
Matr of b5z Publication:

007
Noveraber ), 2007 Netion of U3t Padbention: United Stres

Author

. Authon
Adthor Crested:

Werk made for Hee:
Citixn of

Headpen, 120
2Dk

Udied Sames Docseiled im:  Lkcd Seres

Copyright claiment
Cepyrigdt Cleimann

Carlification

Heayeer 1
3489 Chander Croch Rocd, Virzinie Boaad, VA, 2348), Untad Steen

Narsrs

Kevin M. Dascher

T Maxch 28, 2008
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Daniel

lLee

April 23, 2008

Page 6

Certificate of Registration

o

oTATY
g "f

This Certid st issised undes the seal o7 the Comripght
Olfice wr accardanos with hitde 57, Unital ¥aates Lok,
aiteszs thal repikration has heen made tor the work
idenzified helow The infoemation ¢ thes carnficate bies
bren e 2 pat of B Copynghs Offior sants.

GRtao

* Segistration Number:
Reguaerid Cogyrighte United $ates o) America VA 1-629-135
Fllecrive Qase ¢
regitration:
Maeh 28 208
Title
Tithe of Works BLAC LAUEL 21 & BLAC LAREL 21 DENIN
Completion/ Publication
Year of Complenan: 2007
Dzte of §32 Publlicaran:  Dscznde 10, 2007 Notion of Ist Pobdication: Lkited States
Author
L} Autdar:  Moxdyer Bae.
Auther Created: 2.Dartuwck
Work made for hire: Yoo
Cleteen of:  Uitised Saancs Domidhd in:  Uited Stares
Copyright claimant
CapyrightClaimant:  Mixudgeoe Ire.
1409 ChanFor Crock Rood, Virgie Beach, VA, 2343, United States
Cerlification
Nome:  Kewin M. Drucier
Dade:  Barch 24, 2008
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Daniel Lee
April 23, 2008
Page 7

It has come 1o the attention of Headgear that you are offering for sale and selling clothing
that infringes Headgear's copyrighted designs. For example, here are front and back photographs
of just a few of your infringing products:

28



Daniel Lee
April 23, 2008
Page §

)

Below, for your reference, are some of the Blac Label line clothing designs on file with
the United States Library of Congress and covered by Headgear’s federal Copyright Registrations
and/or pending applications for Copyright Registration:



Daniel Lee
April 23, 2008
Page 9

BLSP14/5
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Daniel Lee
April 23, 2008
Page 10

Bl I/
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Daniel Lee
April 23, 2008
Page 11

BLSP14/3

CUT & SEW

32



Daniel Lee
April 23, 2008
Page 12

As can clearly be szen, your products shown zhove are substantially similar to, and are
infringements of, Headgear’s copyrighted designs. These are only some of your infringing
praducts, and Headgear is aware that there are many others.

Headgear will be subsiantially and irreparzbly damaged should this infringement
continue. We therefore request that you immediately cease and desist from the ongoing sale and
offering for sale of these infringing products. In order to mitigate further damage 10 Headgear,
the following actions on your part are required:

(1} immediate discontinuance of the advertising, pramotion, offering for sale, and
shipment of infringing products, and delivery 1o Headgear of & signed certification stzting
that you have done so:

(2) immediate recall of all infringing products from all retailers and other parties
to whom you have provided such infringing products, and delivery 1o Headgear of 2
signad certification stating that you have done so:

(3} wrning over to Headgear all infringing producs in your possession and all
infringing products you have recalled from retailers and other parties: and

(4} an accounting of all sales made 1o date of the infringing products.

Headgear is serious zbout enforcing its intellectual property rights and does not tolerate
infringement. Unless we receive your reply by S:00pm on May 2, 2008 providing the above
four items of information, we will presume that you do not intend 1o voluntarily 1ake the
necassary actions outlinad above and we will have no alternative but te commence immediate
legal action in federal court against your company and all parties and individuals who have been
actively involved in the unlawful infringing activities, including you personally. We will seek zll
vailable legal remedies under the Copyright Act, including, but not limited 1o, an injunction
gainst further sale of infringing products, substantial monetary damages for each act of
infringement (either an award of damages for all lost sales and profits or, in the aliernative,
statutory damages in an amount berween $500 and 820,000 per act of infringement), and an
award of Headgear's attorneys” fees.

[

]
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Daniel Lee
April 23, 2008
I'age 13

We await your prompt responsc.

Very truly yours,

17,7/

Kevin M. Drucker
For MENDELSOHN & ASSOCIATES, P.C.

KMD:mec
Enclosures

ce;  Jeffrey Watson, President, Headgear, Inc.
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EXHIBIT E
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Daniel Lee

Manhattan
880 North Military Hwy. #1135 701 Lynohaven Pkwy. #1270
Norfolk, VA 23502 Virginia Beach, VA 23452

Mendelsohn & Associates, P.C.
Suite 405

1500 John F. Kennedy Blvd.
Philadelphia, PA 19102

Re: Headgear’s Copyrighted Clothing
Dear Mr. Drucker:

As per your request, 1 am writing this letter to reinforoe our recent
conversation. The merchandise in question was bought before I opened the
Blac Label account therefore; I had no knowledge of the similarity in design.
Total of 30 picces were purchased and was divided between the two
locations.

Soon after, 1 opened an account with the Blac Label and Mr. Jeff Watson
came to the Military Circle location and reqsestad that all tee shirts with
similar designs to be removed from the store. The merchandise in question
was removed and disposed from the floor immediately at Military Highway
location and 1 also asked the manager of the Lynnhaven Parkway to do the
same since ] am not there in person.

T had no idea that there were still at the final clearance rack at the
Lynnhaven location. When I realized that my acoount was closed because
there was still “similar merchandise™ at the Lynnhaven location, 1 went to
the store in person to remove and disposed them immediately just Jike I did
at the Military location.

Total of 5 pieces were purchased by the employee of the Headgear and 4
more were sold at £9.99 each. To be totally honest, I had ro idea that the
designs on the shirts were questionable until I received your letter showing
the comparison with the pictures and explanation. Iam truly sorry if I
caused trouble but it was an honest mistake. 1n the future, I will be very
cautious as to what 1 order for the store,

Pii?E
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MENDELSOHN & ASSOCIATES, P.C.

INTELLECTUAL PROPERTY LAw

Kevis ML DL eken SuiTednd %

Damper:{ 215) 8876089 1800 Jons F, Kesseny Bowvn, Tuwernose: (215) 2870080

E-Man: kevin® mendelip.com Proaaeirne P 19102 Fooamniny (21%) 227.8477
July 8, 2008

VIA CERTIFIED FIRST-CLASS MAIL WITH RETURN RECEI'T

Daniel Lee Dazniel Les

Manhattan Manhatian

880 North Military Hwy. #1135 701 Lynnhaven Pkwy. #1270
Norfolk, VA 23502 Virginia Beach, VA, 23452

RE:  Inrringement or Headgear's Copyrighted Clothing Designs and Trademarks
Qur Ref. No.: 1152.000

Dear Mr. Lee:

Your response to Headgear's cease-and-desist letter is at hand. Based on the admissions
in your lener, it is ¢lear that you have infringed Headgear's registered copyrighted clothing
designs. Moreover, despite the assurances in your response letter, Headgear has discovered thai
vou are still selling infringing goods. For example, the shirt shown in the pictures pelow, which
was just purchased from Manhattan, contains designs and bears labeling and hangtags that
infringe both copyright and rademark rights of Headgear:

MANHATTAN SHIRT HEADGEAR SHIRT
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HEADGEAR HANGTAG (front & back)

MANHATTAN HANGTAG (front & back)
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Daniel Lee
July 13, 2608
Page 3

The design of the shirt above clearly infrnges Headgear's copyrighted design, covered by
its U.S. Copyright Registration No. VA 1-629-133, In addition, the use of the waords "BLAC
SIDE" on this shirt constitute an infringement of Headgear’s BLAC LABEL trzdemark, as shown
in pending U.S. Trademark Application Serial No. 77/292,438. Moreover, the slavish copy of
Headgcear's hangtag, despite a few minor changes, clearly infringes Headgear's uniquc trade
dress.,

To protect its rights, Headgear is ready to file suit against you.

However, in an atiempt to quickly resolve this matter, Headgear is willing 1o accept a
settlernent of $20,000 in exchange for a release from privr copyright and trademark infringement
(see enclused Releuse). ‘This is a non-negotiable offer and will be off the table at $:00pm EST on
Friday, August 1, 2008.

At that time, Headgear will file suit against you, sceking a jury trial. Headgear's
settiement demands will be substantially greater once suit has been filed. As to the copyright
infringement, Headgear will scek all available legal remedics under the Copyright Act, including,
but nat limited to, an injunclion against further sale of infringing products, substantial monetary
damages for cach act of infringement (either an award of damages for all lost sales and profits or,
in the allemative, statutory damages in an amount between $500 and $20,000 per act of
infringement), and an award of Headgear's attomeys” fees. As to the trademark infringement,
Headgear is also fully prepared to seck legal remedies under the Lanham Act, including
injunctive relicf, treble damages for willful infringement. and attomney’s fees.  *

Headgear has a solid legal basis for action aguinst you, However, Headgear would prefer
to settle this matter amicably to avoid litigaticn. Please contact me directly at 215-557-6659 if
you require clarification of any of the above terms.

This settlement offer is made without prejudice. Headgear dacs not waive and herchy
reserves any and all rights and remedies it has in connection with this matier.

We await your prompt response.

Very truly yours,

-

Kevin M. Drucker
For MENDELSUHN & ASSOCIATES, P.C.
KMD:mec
tinclosure (as stated)
cC: Jeftrey Watsun, President, Headgear, Inc.

EML3218LYYy5US

EM1321.8k454US
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STEINGOLD & MENDELSON
ATTORNEYS AND COUNSELORS AT LAW
CEeNTURY PROFESSIONAL BUILOING

IRA M. STEINGOLD 3101 AMERICAN LEGION ROAD, SUITE 23 {757)393-7300
Jubd B. MENDELSON CHESAPEAXE, VIRGINIA 23321 Fax 393-8959
July 24, 2008

VIA FACSIMILE: 215-587-8477

Kevin M. Drucker, Esquire

Mendsisohn & Associates, P.C.

1500 John F. Kennedy Bivd., Suite 406
Phitadelphia, PA 19102

RE: Infringement of Headgear's Copyrighted Clothing Designs
United States Copyright Registration Nos. VA 1-628-136,
VA 1-829-132, VA 1-628-133, VA 1-620-134, and VA 1-829-135
Your Reference No.: 1152.00

Dear Mr. Drucker:

This office has been retained by Mr. Daniel Y. Lee t/a Manhattan. This office
has reviewed all pertinent correspondence regarding this matter.

It is the opinton of our lawfirm that Mr. Lee has commitied no act of infringement
of any nature or kind. Specifically, our office has reviewed the products in question.
No product wa have seen falis within any category you have set by either trademark or
by copyright. A review of your March 28, 2008 registration involves merchandise
unrelated to the merchandise Mr. Lee is selling.

It is suggested you press any legal matter with Regal Wear, Inc., 485 Barell
Avenue, Caristadt, NJ 07072, as they are the manufacturer of my ctient’s merchandise.

Your firmn should be sophisticated enough to know that you cannot browbeat my
client, Mr. Lee. Your continugd harassment of Mr. Lee may result in action against your

client.
U,
ira M. Steingold

iMS:bc

c Mr. Danie! Y. Lee
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gourt.ﬂaae5 United States District Court
1vision: 2

Receipt Nuuber: 24683886432
Cashier ID: pthords

Transaction Date: 69/18/2088
Payer Nage: HENDELSOHN AND ASSC PC

CIVIL FILING FEE
Fors HEHDELSOHH AND RSSC PC
Case/Party: D-UAE-2-B8-CU-988431-801
Asount: $358.68

CHECK
Check/Honey Order Huns 4261
Aot Tendered: $350.08

Total Due: $358.08
Total Tendered: $348.00
Change fat: $0.68

HEMDELSOHN AND ASSUC PC

CIV FiL FEE
2:88CV431
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]S 44 (Rev. 12/07)

by local rules of court. This form, approved by the Judicial Conference of the United
the civil docket sheet. (SEE INSTRUCTIONS ON THE REVERSE OF THE FORM.)

CIVIL COVER SHEET

The JS 44 civil cover sheet and the information contained herein neither reiplacc nor supplement the filing and service of pleadin%f orother
i tates in September 1974, is required for

pers as

e use of the Clerk of'

n:%uired by law, except as provided

‘ourt for the purpose of Initiating

1. (a) PLAINTIFFS

Headgear, Inc.

DEFENDANTS

Daniel Lee d/b/a Manhattan

(b) County of Residence of First Listed Plaintifl N/A County of Residence of First Listed Defendant N/A
(EXCEPT IN U.S. PLAINTIFF CASES) (IN U.S. PLAINTIFF CASES ONLY)
NOTE: IN LAND CONDEMNATION CASES, USE THE LOCATION OF THE
LAND INVOLVED.
(¢) Attomey’s (Firm Name, Address, and Telephone Number) Attorneys (If Known)
Mendelschn & Associates, P.C. -
1500 JFK Blwd., Suite 405, Fhiladelphia, FA 19102
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( CONTRACT TORTS FORFEITURE/PENALTY BANKRUPTCY OTHER STATUTES I
O 110 Insurance PERSONAL INJURY PERSONAL INJURY  |(J 610 Agriculture O 422 Appeal 28 USC 158 J 400 State Reapportionment
O 120 Marine O 310 Airplane 0O 362 Personal Injury - O 620 Other Food & Drug 0 423 Withdrawal 0O 410 Antitrust
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Student Loans O 340 Marine PERSONAL PROPERTY Safety/Health 0 490 Cable/Sat TV
(Excl. Vetcrans) O 345 Marine Product O 370 Other Fraud 3 690 Other 3 810 Selective Service
O 153 Recovery of Overpayment Liability O 371 Truth in Lending LA O 850 Sccuritics’Commoditics/
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0 160 Stockholders® Suits 0O 355 Motor Vehicle Property Damage Act (J 862 Black Lung (923) 0 875 Customer Challenge
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G 210 Land Condemnation O 441 Voting O 510 Motions to Vacate |3 790 Other Labor Litigation €3 870 Taxes (U.S. Plaintiflf O 893 Environmental Matters
3 220 Foreclosure O 442 Employment Sentence O 791 Empl. Ret. Inc. or Defendant) O 894 Energy Allocation Act
O 230 Rent Lease & Ejectment |0 443 Housing/ Habeas Corpus: Sccurity Act O 871 IRS—Third Party O 895 Freedom of Information
) 240 Torts to Land Accommodations 3 530 General 26 USC 7609 Act
03 245 Tort Product Liability O 444 Welfare 3 535 Death Penalty IMMIGRATION ) 900Appeal of Fee Determination
0 290 All Other Real Property |3 445 Amer. w/Disabilities - {0 540 Mandamus & Other O 462 Naturahization Application Under Equal Access
Employment O 550 Civil Rights O 463 Habeas Corpus - to Justice
O 446 Amer. w/Disabilitics - |3 555 Prison Condition Alien Detainee O 950 Constitutionality of
Other O 465 Other Immigration State Statutes
O 440 Cther Civil Righis Aclions
Y. ORIGIN (Place an “X” in One Box Only) Appeal to District
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V1. CAUSE OF ACTION
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Infringement of co

O CHECK IF THIS IS A CLASS ACTION
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“UraVED
PRNE G G AU T Y W
MENDELSOHN & ASSOCIATES, P.C.

INTELLECTUAL PROPERTY LAW

KeviN M. DRUCKER SuiTe 405 R S,
DIRECT: (215) 557-6659 1500 Joun F. Kenneoy Buvel 550 - ~ 0 = U | -h'IZLEI’IIONE (218) 557-6656
E-MAIL: kevin@mendelip.com PHILADELPHIA, PA 19102 FacsimiLE (215) 557-8477
LG ST
oA
September 5, 2008 ‘
VIA EXPRESS MAIL
Clerk of Court

United States District Court

for the Eastern District of Virginia
Walter E. Hoffman United States Courthouse
600 Granby Street
Norfolk, VA 23510

RE: Headgear, Inc. v. Daniel Lee d/b/a Manhattan
Our Ref. No.: 1152.056

Dear Clerk:

I enclose, for filing in the above-referenced matter, (i) an original Complaint, (ii) a
service copy of the Complaint, (iii) a Summons, and (iv) a Disclosure Statement. A firm check
in the amount of $350 for the filing fee is enclosed.

Kindly return the service package to us by mail, since our office is not local to the
courthouse.

Please call me at 215-557-6659 if you have any questions.

Very truly yours,

HAlo——

Kevin M. Drucker
For MENDELSOHN & ASSOCIATES, P.C.

KMD:mec
Enclosures
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MENDELSOHN & ASSOCIATES, P.C.

INTELLECTUAL PROPERTY LAW

KevIN M. DRUCKER SurTe 405 — . Cn
DIRECT: (215) 557-6659 1500 Joun F. Kenneoy BLve. [0 . — ' . .!- TELEPHONE (215) 557-6656
E-MAIL: keving@ mendelip.com PHILADELPHIA, PA 19102 FacsimILE (215) 557-8477
September 8, 2008
VIA FEDERAL EXPRESS
Ms. Rhonda Lambert
Clerk’s Office

United States District Court

for the Eastern District of Virginia
Walter E. Hoffman United States Courthouse
600 Granby Street
Norfolk, VA 23510

RE: Headgear, Inc. v. Daniel Lee d/b/a Manhattan
Qur Ref. No.: 1152.056

Dear Ms. Lambert:

Per our discussion this afternoon, I enclose, for filing in the above-referenced matter, a
Civil Cover Sheet.

Kindly return the service package to us by mail, since our office is not local to the
courthouse.

Please call me at 215-557-6659 if you have any questions.
Very truly yours,

g

Kevin M. Drucker
For MENDELSOHN & ASSOCIATES, P.C.

KMD:mec
Enclosures



KevIN M. DRUCKER
DIRecT: (215) 557-6659
E-MAIL: kevin@mendelip.com

MENDELSOHN & ASSOCIATES, P.C.

INTELLECTUAL PROPERTY LAW
SuiTe 405

1500 Jonn F. KENNEDY BLVD.
PmiLADELPHIA, PA 19102

September 9, 2008

VIA EXPRESS MAIL
Ms. Rhonda Lambert
Clerk’s Office
United States District Court

for the Eastern District of Virginia
Walter E. Hoffman United States Courthouse
600 Granby Street :
Norfolk, VA 23510

RE: Headgear, Inc. v. Daniel Lee d/b/a Manhattan
Qur Ref. No.: 1152.056

Dear Ms. Lambert:

TELEPHONE (215) 557-6656
FACSIMILE (215) 557-8477

Per our discussion this afternoon, I enclose firm check no. 4261 in the amount of $350.00
for the filing fee in the above-referenced matter. Kindly return to us the undated check you
previously received from us along with the service package to us by mail, since our office is not

local to the courthouse.

Please call me at 215-557-6659 if you have any questions.

Very truly yours,

KMD:mec
Enclosures

(27

Kevin M. Drucker

For MENDELSOHN & ASSOCIATES, P.C.
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