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Plaintiff Kate Cusack, by and through her undersigned attorneys, for her

S
b

COMPLAINT

Complaint against the defendant, alleges:
THE PARTIES

1. Plaintiff, Kate Cusack (hereinafter "Cusack”) is an individual residing at
124 Hoyt Street, Brooklyn, New York 11217.

2. On information and belief, defendant Gap, Inc. (“"Gap”) is a Delaware
corporation with its headquarters located at Two Folsom Street, San Francisco, CA
94105.

3. Upon information and belief, defendant Gap transacts business within
this district, has committed tortious acts within this district and defendant is otherwise
within the jurisdiction of this Court.

4. Upon information and balief, defendant Gap is a retailer of
merchandise, including handbags, and has engaged in conduct in New York and

elsewhere which infringes plaintiff's copyright, as set forth hereinafter.
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[Copyright Infringement]

5. This cause of action for copyright infringement arises under the

copyright law of the United Sates, Title 17, United States Code, and jurisdiction is
based on 28 U.S.C. §1338(a). Venue is based on 28 U.S.C. §1400(a).

6. Plaintiff created an original work of art, namely a sculpture identified as
a "Zipper Pin”. A reproduction of plaintiff's work is attached hereto as Plaintiff's Exhibit
1.

7. Plaintiff's “Zipper Pin" sculpture consists of material which is original
with plaintiff and is copyrightable subject matter under the copyright law of the United
States, 17 U.S.C. §101 et seq.

8. Plaintiff has duly complied in all respects with the provisions of the
copyright law of the United States, and has secured the exclusive rights and privileges
in and to the said “Zipper Pin” sculpture, and the copyright therein, and plaintiff has duly
requested and received from the Register of Copyrights a certificate of registration
pertaining to said design, identified as follows: Vau 595-451, effective August 12, 2003.
A copy of said certificate is attached hereto as Plaintiff's Exhibit 2.

9. All copies of the said “Zipper Pin” sculpture have been sold in
conformity with the provisions of the copyright law of the United States. A specimen
thereof will be presented to the Court at an appropriate hearing.

11. According to its website, Gap is a leading international specialty

retailer, operating more than 3,100 facilities worldwide and having $16 billion in revenue



in 2005. Upon information and belief, defendant Gap operates retail stores and a
website on the internet at http://www.gap.com through which has advertised, promoted
and offered for sale the infringing products described herein, and defendant Gap has
sold infringing product thereby in New York and throughout the United States.

12. Defendant Gap has infringed said copyright by manufacturing,
causing to be manufactured, importing, vending, distributing, selling, displaying, and/or
promoting plush bath products which are substantially similar to the plaintiff's
copyrighted “Zipper Pin” sculpture, and which contain substantial material copied from
said copyrighted work, or by causing and/or participating in said manufacturing, causing
to be manufactured, importing, vending, distributing, selling, displaying, or promoting.
All of the aforesaid activities of defendant Gap are in violation of plaintiff's rights under
17 U.S.C. §101 et seq.

13. The infringing product is shown in the photographs in Plaintiff's
Exhibit 3. Also included in Exhibit 3 is a photograph of plaintiff's copyrighted “Zipper
Pin” sculpture next to defendant’s infringing product.

14. Defendant has sold to the public handbags featuring a sculpture in
the form of plaintiff's well-known and widely recognized “Zipper Pin” sculpture.

15. All of the acts of defendant Gap, as set forth in the preceding
paragraphs, were without permission, license or consent of plaintiff.

16. Plaintiff has given defe;dant Gap due notice of plaintiff's rights.
Continuation of the infringing acts by defendant Gap has and will cause plaintiff
irreparable harm and injury.

17. Plaintiff has been damaged by the acts of defendant Gap in an
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amount as yet unknown and defendant Gap is further continuously damaging plaintiff in
a manner wherein plaintiff has no adequate remedy at law and the acts of defendant
Gap, if continued, will damage plaintiff in an amount in excess of $300,000.

WHEREFORE, plaintiff demands:

A. That defendant Gap, its directors, officers, agents, servants,
employees, related companies, parent companies, subsidiaries, licensees, assigns, and
all parties in privity with them, or any of them, be enjoined, temporarily, and preliminarily
during the pendency of this action and permanently from infringing the copyright of
plaintiff in plaintiff's “Zipper Pin” sculpture, in any manner including but not limited to,
importing, printing, reprinting, publishing, vending, distributing, selling, displaying,
promoting or advertising any copies of the “Zipper Pin” sculpture which is the subject of
plaintiff's copyright, or by causing and/or participating in such importing, printing,
reprinting, publishing, vending, distributing, displaying, selling, promoting or advertising.

B. That defendant be required to deliver up to be impounded
during the pendency of this action all infringing copies of plaintiff's said copyrighted
items in the possession or under the control of said defendant.

C. That defendant forthwith recall from its customers and sales
representatives, at defendant's sole cost, all products which allegedly infringe Plaintiff's

“Zipper Pin” sculpture.
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D. That defendant be required to pay to plaintiff its profits and
such damages as plaintiff has sustained in consequence of defendant’s infringement of
plaintiff's copyright.

E. That defendant pay to plaintiff the costs of this action and
plaintiff's reasonable attorneys' fees, as the court may allow plaintiff.

F. That plaintiff has such other and further relief as the Court
may deem just.

G. A trial by jury.

GOTTLIEB, RACKMAN & REISMAN, P.C.

Attorneys for Plaintiff

George Gotflieb (GG 5761)
Marc P. Misthal (MM- 6636)
Attorneys for Plaintiff

270 Madison Avenue

New York, New York 10016
(212) 684-3900

Dated: New York, New York
March 2, 2007
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