UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

......... X

VICTORIA’S SECRET STORES BRAND :
MANAGEMENT, INC., VICTORIA'S SECRET
STORES, LLC, and VICTORIA’S SECRET '
DIRECT, LLC,

Plaintiffs,
V.
NINES USA CORP.,

Defendant.
e e EE LR X

COMPLAINT
Plaintiffs, VICTORIA’S SECRET STORES BRAND MANAGEMENT, INC.,
VICTORIA’S SECRET STORES, LLC and VICTORIA'S SECRET DIRECT, LLC
(hereinafter “plaintiffs” or “Victoria’s Secret”), by their attorneys, for their complaint
against NINES USA CORP. (hereinafter “defendant”), allege:

NATURE OF THE ACTION

1. This is an action for copyright infringement in violation of the copyright
laws of the United States, namely, 17 U.S.C. § 501; federal unfair competition in
violation of Section 43(a) of the Lanham Act, 15 U.S.C. §1125(a); trademark
in;nfringement and unfair competition under the common law of the State of New York;
and for violation of Section 360-1 of the New York General Business Law. Plaintiffs
bring this action based on defendant's unauthorized sale and distribution of apparel

featuring plaintiffs’ PINK DOG copyrighted designs and trademark. Plaintiffs seek



permanent injunctive relief, compensatory, statutory, and punitive damages, and
recovery of their reasonable costs and attorneys' fees.
THE PARTIES

2.  Plaintiff, Victoria’s Secret Stores Brand Management, Inc., is a
Delaware corporation, having its principal office and place of business at Four Limited
Parkway, Reynoldsburg, Ohio 43068.

3. Plaintiff, Victoria’s Secret Stores, LLC, is a Delaware limited liability
company, having its principal office and place of business at Four Limited Parkway,
Reynoldsburg, Ohio 43068.

4. Plaintiff, Victoria’s Secret Direct, LLC, is a Delaware limited liability
company, having its principal office and place of business at 3425 Morse Crossing,
Columbus, Ohio 43219.

5. Upon information and belief, defendant is a New York corporation,
having a place of business and doing business in the State of New York and in this
judicial district at 158 West 27" Street, New York, New York 10001.

JURISDICTION AND VENUE

6. This Court has original jurisdiction over the subject matter of this action
pursuant to 28 U.S.C. §§ 1331 and 1338(a) and (b) and 15 U.S.C. § 1121. This Court
has supplemental jurisdiction over plaintiffs’ state law claims pursuant to 28 U.S.C. §
1367.

7. This Court has personal jurisdiction over defendant on the grounds

that, among other things, defendant resides in New York and, upon information and



belief, for the additional reason that defendant engaged in wrongfu! acts of infringement
in New York.

8. Venue is proper in this district pursuant to 28 U.S.C. § 1391(b) and (c)
and 1400(a) because defendant resides in this district and a substantial part of the
events or omissions giving rise to the claims occurred in this district.

FACTS COMMON TO ALL COUNTS

A. Plaintiffs’ Ownership of the PINK DOG Designs and PINK DOG Mark

9.  Prior to the acts of defendant alleged herein, Victoria’s Secret and its
predecessors adopted, used and has continuously used the trade name and trademark
VICTORIA'S SECRET (the “VICTORIA’S SECRET Mark”) on and in connection with the
manufacture and sale in intrastate, interstate and foreign commerce of a wide range of
merchandise, including lingerie, personal care products and related goods.

10.  Victoria’s Secret also has continuously used and now is using the
service mark VICTORIA'S SECRET for the services rendered by its retail stores,
including as the name of its approximately 900 VICTORIA’S SECRET stores located
throughout the United States, including in the State of New York and this judicial district,
which advertise, offer for sale and sell a wide range of the aforesaid merchandise under
the VICTORIA'S SECRET Mark.

11.  In the fiscal year 2005, Victoria's Secret sold in excess of $4.45 billion
of merchandise bearing the VICTORIA'S SECRET Mark, and over the years has sold
hundreds of thousands of items bearing the VICTORIA’S SECRET Mark.

12.  Victoria’s Secret also distributes the eponymous VICTORIA'S

SECRET catalogue, which is distributed both domestically and internationally. In



addition to the merchandise offered in the VICTORIA’S SECRET retail stores, the
catalogue offers for sale a wider range of clothing, including outerwear and footwear. In
2005, more than 400 million issues of the VICTORIA'S SECRET catalogs were
circulated.

13.  In addition, since December 1998, Victoria's Secret has advertised for
sale and sold its VICTORIA’S SECRET goods on its Internet website located at
www.VictoriasSecret.com.

14.  In addition to the VICTORIA’S SECRET Mark, Victoria's Secret also
owns the VICTORIA’S SECRET PINK trademark (the “VICTORIA’S SECRET PINK
Mark”), which plaintiffs have adopted, used and have continuously used since as early
as 2001 on and in connection with apparel and personal care products. Victoria's
Secret owns U.S. Trademark Registration Nos. 2,820,380 and 2,992,758 of
VICTORIA'S SECRET PINK for various articles of clothing.

15.  In conjunction with its use of the VICTORIA’S SECRET PINK Mark,
Victoria’s Secret uses extensively and has used as a trademark the silhouette of a dog
in the color pink as its mascot (the “PINK DOG Mark”) in connection with its

VICTORIA’S SECRET PINK sub-brand, an example of which appears below:

16.  Victoria's Secret owns several pending trademark applications for the

dog design, both with and without the VICTORIA’S SECRET PINK Mark.



17.  Victoria's Secret's PINK DOG Mark is inherently distinctive and/or has
acquired distinctiveness through secondary meaning by virtue of the use thereof
throughout the United States, which has made it well-known to the trade and members
of the purchasing public, and the trade and public have come to associate and identify
the PINK DOG Mark with Victoria’s Secret.

18.  As a result of its extensive advertising, promotion and sales of
merchandise bearing the PINK DOG Mark, and because of the superior quality of
Victoria's Secret’'s merchandise and the extensive media coverage that Victoria’s Secret
and its products have received, the PINK DOG Mark has acquired goodwill of
inestimable value.

19. Victoria’s Secret created and developed a pink dog design (the “Pink
Dog Design”). A true and accurate color photocopy of the Pink Dog Design is annexed
hereto and incorporated herein by reference as Exhibit A.

20. Victoria’s Secret’s Pink Dog Design contains material wholly original
with Victoria’s Secret and constitutes copyrightable subject matter under the Copyright
Law of the United States.

21.  Victoria’s Secret owns a U.S. copyright registration for the Pink Dog
Design, Certificate of Registration No. Vau 626-921, dated May 13, 2004, A true and
accurate copy of said registration is annexed hereto and incorporated herein by
reference as Exhibit B.

22. In addition to the PINK DOG Mark, Victoria's Secret also created and
deveioped a stuffed toy dog (the “Pink Dog Toy”). The Pink Dog Toy and the Pink Dog

Design, collectively, shall be referred to herein as the “Pink Dog Designs.” A true and



accurate color photocopy of Victoria’s Secret's Pink Dog Toy is annexed hereto and
incorporated herein by reference as Exhibit C.

23. Victoria’s Secret's Pink Dog Toy contains material wholly original to
Victoria’s Secret and constitutes copyrightable subject matter under the Copyright Law
of the United States.

24. Victoria’s Secret owns a U.S. copyright registration for the Pink Dog
Toy, Certificate of Registration No. VA 1-271-167, dated July 13, 2004. A true and
accurate copy of said registration is annexed hereto and incorporated herein by
reference as Exhibit D.

B. The Unlawful Activities of Defendant

25.  Upon information and belief, defendant is a wholesale distributor of
ladies’ lingerie and intimate apparel.

26. Upon information and belief, defendant, without the authorization,
consent or knowledge of plaintiffs and without any remuneration to plaintiffs, has
obtained, sold, advertised, and distributed panties featuring the PINK DOG Mark and
Pink Dog Designs (the “Infringing Goods”). True and accurate color photocopies
depicting the Infringing Goods are annexed hereto and incorporated herein by reference
as Exhibit E.

27.  Ascan be seen from Exhibit E, the Infringing Goods are identical or
nearly identical in design to the Pink Dog Designs (Exhibit A) and confusingly similar to
the PINK DOG Mark (] 15).

28.  Upon information and belief, defendant is manufacturing or causing to

be manufactured, importing, distributing, advertising and selling the Infringing Goods.



On information and belief, defendant only recently commenced offering the Infringing
Goods for sale to retailers and to the general public long after Victoria’s Secret created
the Pink Dog Designs and obtained U.S. copyright registrations therefor.

29. Victoria’s Secret, through its counsel, communicated its written
objections and demands for defendant to identify the source of the Infringing Goods and
to discontinue all further sales of the Infringing Goods and provide Victoria’s Secret with
an accounting of its sales and inventory. Defendant has failed to provide a written
response.

30. All of defendant’s acts as set forth herein were performed without the
permission, license or authority of Victoria’s Secret.

31.  As a result of defendant’s acts of unfair competition, trademark and
copyright infringement, Victoria’s Secret has suffered damages and lost gains, profits
and advantages, all of which Victoria’s Secret is currently unable to ascertain.

COUNT |

FEDERAL COPYRIGHT INFRINGEMENT (17 U.S.C. § 101, et seq.)

32. Plaintiffs repeat and incorporate herein by reference each and every
one of the averments contained in paragraphs 1 through 31, inclusive, of this complaint
with the same force and effect as if hereinagain set forth in detail.

33. The Pink Dog Designs are original works of visual art containing
copyrightable subject matter for which copyright protection exists under the Copyright
Act, 17 U.S.C. § 101, et seq. Victoria’s Secret is the exclusive owner of rights under
copyright in and to the Pink Dog Designs and owns valid federal copyright registrations

for the Pink Dog Designs. {Exhibits B and D}



34, Defendant has designed, manufactured or caused to be manufactured,
imported or caused to be imported, distributed or caused to be distributed and/or sold
the Infringing Goods bearing the Pink Dog Designs without authority or consent from
Victoria’s Secret, as alleged above, thereby infringing Victoria’s Secret’s exclusive rights
under copyright in violation of Section 501 of the Copyright Act, 17 U.S.C. § 501.

35. The Infringing Goods shown in Exhibits E are substantially similar, if
not identical, to the copyrighted Pink Dog Designs.

36. Defendant’s acts constitute copyright infringement in violation of the
exclusive rights of Victoria’s Secret under Section 106 of the Copyright Act, 17 U.S.C. §
106.

37. Defendant’s infringement of Victoria’s Secret's rights under copyright is
knowing and willful, has caused damages to Victoria’s Secret and enabled defendant to
profit illegally therefrom.

38. Defendant’s conduct has caused and will continue to cause irreparable
injury to Victoria’'s Secret unless enjoined by this Court. Victoria’s Secret has no
adequate remedy at law. |

COUNT i
FEDERAL UNFAIR COMPETITION (15 U.S.C. § 1125(a))

39. Plaintiffs repeat and incorporate herein by reference each and every
one the averments set forth in paragraphs 1 through 38, inclusive, of this complaint with
the same force and effect as if hereinagain set forth in detail.

40. The Infringing Goods sold by defendant use copies, variations,

simulations or colorable imitations of Victoria’s Secret's PINK DOG Mark and constitute



false designations of origin, false descriptions and representations of goods sold by
defendant and false representations likely to mislead the trade and public into believing
that defendant’s goods are sponsored, endorsed, licensed or authorized by or affiliated
or connected with Victoria’s Secret.

41. Defendant’s acts complained of herein constitute deliberate and willful
violations of Section 43(a) of the Lanham Act, 15 U.S.C. § 1125(a).

42. Defendant’s acts of false designations of origin, and false descriptions
and representations and unfair competition, have caused Victoria's Secret irreparable
harm for which it has no adequate remedy at law.

COUNT Hi

COMMON LAW TRADEMARK INFRINGEMENT AND UNFAIR COMPETITION

43.  Plaintiffs repeat and incorporate herein by reference each and every
one of the averments contained in paragraphs 1 through 42, inclusive, of this complaint
with the same force and effect as if hereinagain set forth in detail.

44. Defendant’s adoption and use of the PINK DOG Mark constitutes
trademark infringement and unfair competition in violation of the common law of the
State of New York.

45. Defendant’s activities are designed with the intent to misiead and/or
deceive the trade and public intc believing that defendant is affiliated with, authorized,
endorsed, sponsored and/or sanctioned by Victoria’s Secret or is connected or

associated in some way with Victoria's Secret, which it is not.



46. The acts and conduct of defendant complained of herein have
damaged Victoria’s Secret and will, unless restrained, further impair, if not destroy, the
value of the PINK DOG Marks and the goodwill associated therewith.

47.  Defendant has engaged and continues to engage in this activity
knowingly and wilffully.

48. Defendant’s acts of common law trademark infringement and unfair
competition, unless enjoined by this Court, will continue to cause Victoria’s Secret to
sustain irreparable damage, loss and injury for which Victoria's Secret has no adequate
remedy at law.

COUNT IV

VIOLATION OF SECTION 360-1 OF THE NEW YORK GENERAL BUSINESS LAW

49.  Plaintiffs repeat and incorporate herein by reference each and every
one of the averments contained in paragraphs 1 through 48, inclusive, of this complaint
with the same force and effect as if hereinagain set forth in detail.

50. Victoria's Secret’'s PINK DOG Mark is distinctive.

51.  Defendant's distribution and sale of the Infringing Goods is likely to
dilute the distinctive quality of Victoria’s Secret's PINK DOG Mark and has, among other
things, reduced the selling power of Victoria’s Secret's mark and diminished its ability to
serve as a source and product identifier.

52.  Defendant’s conduct described above constitutes, among other things,
trademark dilution in violation of Section 360-I of the New York General Business Law.

53. As adirect and proximate consequence of the defendant’s willful and

wanton dilution of Victoria’s Secret’s mark and misconduct, Victoria’s Secret's business

10



reputation and the goodwill associated with the PINK DOG Mark and the favorable
associations that consumers and the public make with the mark have been impaired
and diminished, and the PINK DOG Mark has been and is likely to be diluted.

54. Defendant's acts have caused Victoria’s Secret irreparable harm for
which it has no adequate remedy at law.

WHEREFORE, plaintiffs prays for the following relief:

1. Defendant, its officers, agents, servants, employees and attorneys,
and those persons in active concert or participation or otherwise in privity with it or them
or any of them, be permanently enjoined and restrained from:

(a) Using any aspects or features that incorporate, or are substantially
identical or confusingly similar to, Victoria’s Secret’s Pink Dog Designs and PINK DOG
Mark or that are likely to create an erroneous impression that defendant's merchandise
originates from Victoria's Secret, or is authorized, endorsed, sponsored, and/or
sanctioned by Victoria's Secret, or is connected or associated in some way with
Victoria’s Secret and from otherwise infringing Victoria’s Secret’s rights;

(b)  Advertising, distributing, offering for sale, or selling any clothing that
bears Victoria’s Secret’s Pink Dog Designs and PINK DOG Mark, or any design that is
deceptively similar to Victoria’s Secret's Pink Dog Designs and PINK DOG Mark so as
to be likely to cause confusion, to cause mistake or to deceive persons into the
erroneous belief that defendant's merchandise originates from Victoria’s Secret, or is
authorized, endorsed, sponsored and/or sanctioned by Victoria's Secret, or is
connected or associated in some way with Victoria’s Secret and from otherwise

infringing Victoria’'s Secret’s rights;

11



(c) Using, in connection with defendant's activities or clothing, any
false or deceptive designation, representation or description, or from engaging in any
act or series of acts, which either alone or in combination constitute deceptive trade
practices or unfair methods of competition with Victoria's Secret that would damage or
injure Victoria’s Secret or give Victoria’s Secret an unfair competitive disadvantage in
the marketplace, and otherwise interfering with or injuring the business reputation of
Victoria’s Secret;

(d)  Doing any other act or thing likely to result in the mistaken belief
that defendant or its merchandise is in any way affiliated or connected with Victoria’s
Secret; and

(e)  Doing any other act or thing likely to cause or attempt to cause
injury to Victoria’s Secret, or the goodwill associated therewith;

2. Defendant be required to pay to Victoria's Secret compensatory
damages Victoria's Secret has sustained in consequence of defendant's infringement of
Victoria’s Secret’s Pink Dog Designs or statutory damages, and to account to Victoria's
Secret for all gains, profits and advantages relative to such infringement, pursuant to 17
U.S.C. § 504; and

3. Defendant be required to account to Victoria's Secret for any and
all profits derived by it, and for all damages sustained by Victoria's Secret by reason of
defendant's acts complained of herein, and that such damages be trebled pursuant to
Section 35 of the Lanham Act, 15 U.S.C. § 1117;

4, Pursuant to Section 36 of the Lanham Act, 15 U.S.C. § 1118,

defendant be required to deliver for destruction all infringing clothing, catalogs, prints,

12



labels, packaging, wrappers, receptacles, advertisements, promotional materials, sales
literature, contracts, documents, materials, and the like in the possession, custody or
control of defendant, which might, if used, violate the injunction sought herein;

5. Defendant be required to recall and deliver to Victoria’s Secret for
destruction all infringing clothing, catalogs, prints, labels, packaging, wrappers,
receptacles, advertisements, promotional materials, sales literature, contracts,
documents, materials, and the like, in the possession or under the control of defendant
or any of its officers, directors, servants, agents, employees, attorneys or other parties
in active concert or participation with it or them or any of them.

6. Victoria’s Secret be awarded compensatory damages in an amount
to be determined at trial;

7. Victoria’s Secret be awarded punitive damages against defendant
in an amount to be determined at trial;

8. Victoria's Secret have and recover from defendant Victoria’s
Secret’s reasonable attorneys' fees, costs and disbursements of this civil action,
pursuant to Section 35 of the Lanham Act, 15 U.S.C. § 1117 and 17 U.S.C. § 505; and

9. Victoria’s Secret have such other and further relief as the Court

may deem just and proper.

13



Dated: New York, New York
Decemberz/, 2006

COLUCCI & UMANS

Tt e

Frank J. Coldéci (FC-8441)
218 East 50th Street

New York, New York 10022
Telephone 212.935.5700
Facsimile 212.935.5728
email @ colucci-umans.com

14
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Exhibit C
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